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P R E F AC E. 


NOW fubmit to public Cenfure a Report 
of a few Crown Cafes, which for the mod 
Part have fallen within my own Obferv^ti- 
on, and in which I have taken fome Share. 
What other Notes I have taken purely for- my 
own ufe, are too crude and imperfedt to admit of 
a Publication ; and as I have neither Icifurc nor 
inclination to revife them, chey will never fee the 
Light. 

I have 10 this Report taken a larger Scope, and 
entered more fully into the State of many of the 
[ Cafes and the Reafoning on them, than moft of 
niy Contemporaries have done; and this hath drawn 
me into a greate,r Length than they have allowed 
to themfelves. Brevity I have endeavoured to 
coflfuk as far as my Subjedt will admit of it. But 
the Aflfeiftation of Brevity at the Expence of Per- 
fpicuity can anfwer no valuable Purpofe. 

Learned Men who have employed their Time 
in tranfmitting to Pofterity with Accuracy, Preci- 
fion and true Judgment, an Hift.ory of Cafes of 
Weiglu and Difficulty falling within theif own 
Experience, have been real Bencfa6lors to the 
Public i and their Memory is and ever will be 
treated with due Efteem. But many of the hafty 
indigested Things called Reports of adjudged Cafes^ 
not deferving the Name of tolerable Abridgments^ 
ftufFed,as they frequently are, with the Obiter Opi- 

A 2 nions 


IV T H E P R E F A C E. 

nions of Judges upon the Breaking of a Cafe, 
which probably never proceeded beyond one 
flight Argument, thefe Things and others of the 
like Kind, mere Fragments of Learning, the 
Rummage of dead Men's Papers, or the firft 
Eflays of young Authors, have been the Bane 
and Scandal of the Law confidered as a Science 
founded on Principle. They burden the Memory, 
or poflibly may fwell the Common-Place; but 
not entering with due Precifion into the Merits of 
the Queftion, they leave the Judgment uninform- 
ed, and furnilh Materials for endlefs Altercation. 
They are, if I may be allowed the Expreffion, the 
Ignes Fatui of the Profeffion, they always bewil- 
der the Reader and frequently miflead him. 

I have in a few Inftances taken the Liberty of 
fubjoining to the Report of the Cafe fome Obfer- 
vations of my own by Way of Proof or Illuftra* 
tion, and fometimes of Cenfure. I make no 
Apology for this Freedom. I wiih the ableft of 
our Reporters had more fircquently taken the fame. 

In reporting the Arguments of Council or the 
Opinion of the Judges, I have not fcrupuloufly 
followed the Style and Method of the Speaker. I 
hope however the Reader will do me the Juftice 
to believe, that the Subftance of what was deli- 
vered is faithfully reported, but for the moft Part 
in my own Words. Every Defedl therefore in 
Point of Method or Expreffion which the Reader 
will meet with, I alone am anfwerable for.* Though 
I flatter myfelf the learned Gentlemen whofe Sen- 
timents I have delivered in my own Style and Me- 
thod, will not often find themfelves, or their Cha- 
ia(!iters greatly wronged in that Refpedt. 

The Difcourfes which follow the Report were 
for the moft Part written fome Years ago at dif-' 

ferenc 


THE PREFACE. 

fcrent Times; asLeifure ferved or Inclination led 
me in the Choice of my Subje<ft. 

I never intended to travel through a regular 
Syftem of the Crown-Law. It is a Journey not 
to be undertaken by any Man in a public Em- 
ploy, and already far advanced in .Years. I am 
therefore content to make myfelf accountable for 
a few plain Difcourfes upon Ibme of the more 
intcrefting Branches of that Part of the Law, 
and of the moft general Concernment. I mean 
fuch Parts of. the Statute of Treafons which I 
have confidercd, many I have pnrpofely omitted, 
and the Dodlrine of Homicide in all it's Branches. 

« 

If what I have offered upon thefe Siibjecls 
may- ferve to remind Gentlemen of Rank and 
Charader in the Prpfeflion, of what their own 
Reading and Experience may have fuggefted ; 
and at the fame Time to lead young Gentfemen 
into a right Method of arranging their Ideas, and 
reducing what they read or hear to the well-known 
Principles of Law and found Policy, my End as 
far as regards the Profeffion will be anfwered. 

But I confefs my Views were carried fomething 
further. 

The Learning touching thefe Subjefts is a 
Matter of great and univerfal Concernment,^ It 
merits, for Reafons too obvious to be enlarged on, 
the Attention of every Man living. For no Rank, 
no Elevation in Life, and let me add, no CondudV, 
how circumfpedt foever, ought to tempt a reafon- 
.-^ble Man to conclude that thefe Inquiries do not, 
nor poffibly can, concern him. A Moment's 
cool Rcfleftion on the utter Inftability of human 
Affairs, and the numberlefs unforefeeh Events 
which a Day may bring forth, will be fufficient to 

guard 
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guard any Man confcious of his own Infirmities 
againft aDelufiorrof this Kind. Thofe theicfore 
whofe Birth or Fortunes have happily placed them 
above the Study of the Law as a Profeffion^ will 
not be offended if 1 prefume that Dilcourfes on 
thefe Subjects, in Preference to every other Branch 
of the Law demand ibeir Attention. 

• 

' I have in the Profecutloii of thefe Subjedls en- 
deavoured rather to ground n}yfelf upon Princi- 
ples of Law and found Policy than on the bare 
Authority of former Wrjters* who will frequent- 
ly be found contradicting each other^ and Jofnt" 
titnes tbemjelves, / - 

I have endeavoured likewife to clear up a JFew 
Points which h^V6 long lain undier fomeObfcurity. 
And where I differ from Authors whofe Merit I 
acknowledge, ^nd whofe Memory I highly value^ 
I always do it with Diffidence; and never with- 
out offering my Reafons, whrch arc fubmitted to 
the Judgmertt of the Learned. 

The MSS. cited in the following Papers, I am 
fatisfied are genuine. Copies of them are in many 
Hand?. And I doubt noit the Citations will ap- 
pear to have been faithfully made. If tlie Free- 
dom I have taken with them needeth any Apolo- 
gy, they have been of confiderable Service to 
me; they have given me Light upon many 
Points, which the printed Reports do not af- 
ford* and they are the Remains of Gentlemen 
eminent in: the Profeflion. For thefe Reafons I 
was unwilling iliey ftiould be^wholly loft to the 
Public. 

If Chief Juftice Hah'^ Health of Leifure in the 
Decline of his Years had permitted hinfi to rcvife 
his Hiftory of the Pleas of the Crowd, and to 
render it as ciorte^ as his great Abilities would 
Jiave enabled him ; or perhaps had that valuable 

Work 
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Work been publifhed as corredlly as he left it, I 
mean from tlie Tranfcript corrcdled and improv- 
ed in great Meafiire with his own Hand, (the 
whole probably under his Dircdlion, certainly 
found among his Papers after his Death) ;) in ei- 
ther of thefe Cafes every Attempt of this Kind 
might have been judged altogether needlefs. 

But the correfted Copy, which, the Editor tellsSce the Edi- 
ths, was bound up in /even fmall Folio Volumes^ ^°^'* Preface, 
was TOTALLY laid afxde, and the Work publi(hed 
from what he calls the Author's Original MS. 
comprized in one thick Folio Volume'^ in other 
Words from his foul Draught. The Reafons 
given by the Editor for this Procedure are too 
v/eak io merit a fcrious Anfwer. An Anfwer 
however is ready if it be thought ncceflary. 

At the Time of the learned Author's Death 
when Matters were frefli in Memory, and when 
the Perfons beft acquainted with his MSS. were 
iiving, the Tranfcript was certainly confidered as 
the genuine MS. Bilbop Burnet^ who doubtlefssee Burnet's 
had his Information from thofe who beft knew. Life of Haic. 
bad placed the /even Volumes in a Catalogue of 
the Author's MS& publifhed very foon after his 
Death, without the leaft mention of the thick 
Folio Volume. Which having been tranfcribed, 
and the Tranfcript corre<Sted, was probably laid 
afide : as foul Draughts after Tranfcription com- 
monly are, unlefs they arc deftroycd, which per- 
haps may be the better Way. For an Author 
muft have Icfs SenfibiKty under public Cenfure 
than wife and good Men generafly have, who can 
be content " to be fent to his Account with all 
" his Imperfedions on his Head/' 

I hope thefe ffaort (%fervations on the unkind 
Treftttnent the karned Judge hath met with from 

his 
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his Publiflier may ferve as my own Apology for 
the prefent Publication. 

I intend it likewife as fome Apology for that 
truly valuable Man. For if the Reader bath ob- 
ferved any Miftakes, Inconfiflencjes or needlefs 
Repetitions in the Summary or Hiftory^ he will do 
the learned Author the Juftice to remember, that 
in the Outline^ of a Work of fuch Extent and ' 
Variety fome Inaccuracies of this Kind are almoft 
unavoidable. Thefe, common Candour will ex- 
cufe, fince the Author's laji Tbougbls upon the 
Subject have been suppressed. And one may ven- 
ture to fay for him, now h^ cannot fpeak for him- 
felf, that the Summary, a Colledion of Extrads 
haftily put together at different Times, and *in the 
Hurry of a public Employ ; mere Hints for pri- 
vate Ufe, though thrown into fome Method, and 
for the moft Part placed under proper Heads, (as 
his Colledlions upon every Subjedt generally 
were,) was never intended for the Prefs nor fit- 
ted for it : and that the Hiftory itfelf was not in- 
*tcnded by him for public View in the Drefs in 
which it now appeareih. 

The Obfervations on certain Paflages in Lord 
Chief Juftice Hale's Works have long lain by 
me, and poflibly in the Opinion of fome of my 
Readers come out fomewhat unfeafonably at this 
Juncture. The Caufe of the Pretender feems now 
to be abfolutely given up. I hope in God it is 
{o. But whether the Root of Bitterriefs, the 
Principles which gave Birth and Growth and 
Strength to it, and have been twice within our 
Memory made a Pretence for Rebellion at Sea- 
fons very critical, whether thofe Principles be to- 
tally eradicated I know not. Thcfe I encounter 
in that Difcourfe by (hewing that certain hiflori* 
cal Fa£ts which the learned Judge bath appealed 
10 in fupport of them^ either have no Foundation 
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in Truth ; or, were they true, do not warrant the 
Conclufions drawn from them. 

The Paflages I animadvert upon have been 
cited with an uncommon Degree of Triumph, by 
thofe wh6, to fay no worfe of them, from the 
Didtates of a mifguided Confcience, have treated 
theRevoluiion and prefentEftablifliment as found- 
ed ia Ufurpation and Rebellion; and they are in 
every Student's Hand. Why therefore may not 
a good Subjed, be it in Seafon or out of Seafon, 
caution the younger Part of the Profeflion againft 
the Prejudices which the Name of Lord Chief Juf- 
tice Bale^ a name ever honoured and efteemed, 
may otherwife beget in them ? I for my Part make 
no Apology for the Freedom I have taken with 
the Sentiments of an Author, whofe Memqry I 
can love and honour without adopting any of his 
Miftakes upon the Subje<5t of Government. 

It cannot be denied, and I fee no Reafon for 
making a Secret of it, that the learned Judge ^ 
hath in his Writings paid no Regard to the Prin- 
ciples upon which the Revolution and prefent hap- 
py Eftablifliment are founded. The prevailing 
Opinions of the Times in which he received his 
firft Impreffions might miflead him. And it is 
not to be wondered at, if the deteftable Ufe the 
Parliament Army made of it's Succefs in the Ci- 
vil War did contribute to fix him in the Prejudi- 
ces of his early Days. For in the Competition 
of Parties, Extremes on one Side almoft univer- 
fally produce their Contraries on the other. And 
even honeft Minds are not always fecured againft 
the Contagion of party Prejudice. 

But it matters not with us, whether his Opi- 
nion was theElFcdt of Prejudices early entertained 

or 
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or the Refult of cool Reflcdtion : fince the Opini- 
on of no Man, how great or good foever, is, or 
ought to be the fole Standard of Truth. He was 
undoubtcflly very great in his Profeffion ; and, 
which raifeth eyen a great Charadcr, infinitely 
higlier in Point of real Merit and juft Efteem he 
was in every Relation of Life a good Man. 
Though the ReAitudc of his Intentions, while un- 
der the ftrong Bias of early Prejudices, might 
ibmetimes betray him into great Miftakes/ 

I hope therefore the young Gentlemen of the 
fame honourable Profcflion, for whofc Service 
thefe Obfervations are principally intended, will 
take the Writing* of the learned Judge into their 
Hands not barely with a juft Opinion of his great 
Merit, but with an honeft Refolution to exem- 
plify in their own Conduct the valuable' Parts of 
his Charadler. 

And I flatter royfelf that the Leifure of a long 
Vacation will not be thought to have been utterly 
mifpent in revifing and compleating that Dif- 
courfc. It may at leaft ferve to guard young and 
unexperienced Minds againft fome Iijapreflions, 
which a modeft Deference to the Opinion of fo 
. great an Author may have made upoo them. 

SerjeatifS'Intiy 

Feb. 27, 1762. U. FOSTER, 

JV. B. In citing the State Trials I make Ufe of 
the Edition of 1730 for the 6 firfi Volumes^ and 
tkat of ly^g for the "jtb andStb. 

♦ Sec the Trial of the Wttcliet *t St. Edmonds-Bury befovt 
kim in March 1664. 


VACATION 

AFTER 

TRINITY TERM, 1746. 

DURING the Rebellion which began in Sfotland, 
in the Summer 1 745, an KQ, paffed, impower- 
ing his Majefty tp iifue Commiffions for Trying , p ti 
the Rebels in any County of the Kingdom, in the fame^ *^* •^' 
Manner as if th^ TreafoHs had been committed in that • 
County. 

Pursuant to thi« AS, a ♦ Commiflion of Oyer and 
Terminer, and Gaol Delivery, for the County of Surry, 
pafled the Great Seal a^bout the latter End of Trinity 
Term. It was directed to every Privy Councellor by 
Name, to all the Judges, and to fome private Gentler 
men, impowering theiti or any three of them, (^orum 
mtC ISe.) to execute the Commiilion. 

The Precept was figned by the three Chiefs and the 
three fenior Judges, and was returnable the 23^ Day of 
yune 1 746; which made fiftejen Days excluflve between 
the Tefte and Return. 

This was ordered on great Deliberation and Searct] 
of Precedents. 

On that Day moft of the Judges met at Serjeqnt'*s-Inn j 
and from thence proceeded in Ojrder of Seniority to the 
Court Houfe at Saint Margqrefs Hill in the Borougti of 
Soutbwari, 

Lord Chief Juftice Lee gave the Charge. And the 
Grand- Jury found Bills againft the Earls, of Kilmamocff 
and Cromartie, and the Lord Balmerino ; which Bill^ 
were foon afterwards reaioved by Certiorari into Parliar 
ment. 

On the two following Days, Bills of Indiftment wer^ 
found againft thirty-flx of the principal Rebels taken at 
Carltfle ; and againft one. David Morgan, a Barrifter at 
Law, who was taken at Staffordjbire. 

• The Prifoners were then brought to the Bar and In- 
formed that Bills were found againft th^m, of which they 
fliould foon have Copies: And the Court adjourned to that 
Day fe'nnight : And Copies of the Indidraents with the 

* Aoother CommifGon of the like Kind ifluedat the fam^ 
Time for Middlefexi but there were no Proceedings on it. 

A Caption 
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'* Caption were delivered the fame Day to the Prifoners »f- 

Icr the Court.rofdur.j . . 

♦ By this Meafure, the Prifoners had Copies of their.In- 
didmien.t$ five pays before iheir Arraignment, exclufive 
of that Day and of the Days, Copies were delivered^ and 
alfo exclufive of the Intervening' Sunday. -^tThis wa^ done 
V j^x m/ijori Cautela and in. favour of Life, Sunday not be- 

ing a Day on which the Prifpners may Jbe prefuraed . to 
X be advifing with Council and preparing for their Defence. 

It was fo done jipon. the Comniiffion which fat the fame 
Summer in the North ; and had been dpne upon a like 
Commiffion in the North aifter the Rebellion of 171 5, 
,But the Statqtis doth not require this Caution withRe-^ 
gard to Sundap i\or is it of abfolute Neceifity; though in 
Cafes of Life it is beft to follow Precedents, if the. Time 
Jwill allow of It. , . . : .. f , *' 

,, Upon the Adjournment Day the Prifoners were feve-r 
rally arraigned, three pleaded Guilty. ,ThfB reft pleaded 
Not CJuilty. ^. And each pf them produced an Affidavit^ 
to which they were fworn, in Court, fetting forth that a 
material Witncfs or Witneffes^ (naming the Witneffes 
and the Places of their Abode) would be wanting for their 
Defence. , And thevr Council who had ^ before been afr- 
, (igned them, moved that their Trials. might be put off 
for a reafpnable Time for bringing up their Witnefles. 
S?r Pu^dlejr '• The Attorney General prayd Time tp confider of the 
^y^^^^ V Motion, and thereupon the Court adjourned to the next 
i^:- ; •■. Pay.. ; ' •:■■> .• '■ '' . -r , , 

Ik the Evening all the Judges in Town met at Lord 
Chief Juftice Lee's Chambers^ and agreed that the Cafe 
of thefe Prifoners differs greatly from the p>mmon Cafes 
of Trials in the Circuits, where Affidavits of this Kind 
ought very fpMringly to be admitted. For in Circuit Tri- 
als the Prifpners from the Time of their Commitment 
may, and ought to be. preparing for their Defence. The 
place where they are to be iryed is in moft Cafes well 
known, and they have likewife a reafonabie Certainty of 
the Time long before the Circuits begin. : - 

.; But in the jprefenl Cafe the Prifoners are to b^ 
tryed at ^ great Pittance frgm the Places where 
ihe Treafops were committed. And neither Time 
px Place for their Trial can be faid to have becq 
fffrtainty fixed MU Bills of Indictment wiere found 
• " them, amd <?opiw delivcreii to them ; 

from 
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from which Time it was incumbent on them to be. pre- 
paring for their Defence and getting their Witnefies to 
Town. 

And in Regard that th^ Affidavits mentioned the Wit- 
nefies to refide at different Diftances from Town> fome 
in England^ and others in Scotland, it was thought rea-. 
fonablc that in fixing the Times of Trial, regard fliould 
be had to the feveral Diftances. 

Accordingly it was agreed that with Regard to 
thofe Prifoners whofe Witnefies refide in Englardy their 
Trials fliould be • put ofi^ to the 1 5^^ of July ; and that 
the Court would from thence proceed de Die in Dtem 'till 
thofe Trials fliould be difpatched. And with regard to 
thofe whoieWitnefles refideiniyroZ/jfli/jtheirTrials fliould 
be put oflF to the 25'*>. And oji the next Day the Court 
ordered accordingly and adjourned to the 15'*' of July.- 

N. B. The ASt of the 19"' Geo. 2, c, i. direS- 
ing that no Judge fliall during the Time tlierein men- 
tioned, try or bail any Priloner committed for High Trea- 
fon wirhout a Warrant figned by fix of the Privy Coun- 
cil, it was thought proper. Ex majors CauteU^ to have 
fuch Warrant direQing the Cpmmiflioners to proceed to 
the Trial of thoie Prifoners. And fu$:h Warrant was 
p-QCured befofe the Trials came on. 

The tike Caution had been before ufed with Regard 
to the Trial of CSjriflopber Layer, while a like AS was 
in Force. 

The IndiStment and Caption made Ufe of on this 
Occafion were as follows. 

Surry. Be it Remembered, That at, a Special 
Sejpon cf Oyer and Terminer, and Gaol-Delivery of 
our Sovereign Lord the King^ af and for the County 
ef Surry, holden at the Borough of Southwark in the 
J aid County, on Monday the twenty- third Day of June 
in the Twentieth JTear of the Reign of our faid prefeni 
Sovereign Lord GeorOE the Second, iy the Orofe of 
6m/ ^ Qreat -Britain, France, and Ireland, King,De* 
fender of tb^ Faith and fo forth, before Sir William Lee 
Knight Chief Jufiice of our faid prefent Sovereign Lord 
tbi King appointed to hold rieds before the King bimjelf^ 
Sir John Willes Kttight ^r. 

♦ Upon the like Commiffions in Middlefex and Surry A^ 
1716, die Prifoners had three Weeks fiom their Arraignment. 

A 2 [Namin|^ 


THEREFORE. 

[Naming the reft of the Judges and Commiffioncrs prer 

ftnt] and others their Felhw -Jujiices and CommiJJloners hf. 

eur faid frefent Sovereign Lord the King, ajpgned h^ Let- 

ters Patent of our /aid prejent Sovereign Lord the King un^ 

der his Great Seal o/* Great-Britain, made by Virtue of the 

Statute made in this prefent Parliament y intitled. An A€t 

for the more eafy ard fpeedy Trial of fuch Perfons as 

have levied or fliall levy War againft his Majefty^ and fof 

the better a certainirig the Qualifications of Jurors -in 

Trials - for High Treafoit, or' Mifprifien- of Tre&fon iri 

that Part of Great Britain, called Scotland, to the faid 

Jupices and Commiffioners above-named and others , and t9 

dny three or more of them (of whom our faid prefent Sove-t' 

reign Lord the King willed that any of them the faid Sir 

William Lee, [Naming fome others of the Judges] and 

others in the fame Letter^ Patent named and appointed Jhall 

be one) to deliver the Gaol of the faid County of the Prifi)^ 

tiers therein ^ing, or Juch as fhall or/may be detaihed in the 

fame, on or before the ^rJi'Di^' of J&nmry in thf Tear of 

our Lord One Thpufand S^ven Hundred and Forty fix, for 

or on Account of the High Treafon mentioned in the faid 

Statute in levying War againfl our faid prejent Sovereign 

Lord the King within this Realm, and to enquire by the 

Oath of good and lawful Men of the fame County of all 

fuch High Tfeafons in levying War againfl our J aid prefent 

Sovereign Lord the King ^within ibis Realm by the faid Pri^ 

f oners or any of them, or by any qther Perfon or Perfons who 

are nov^i in aBual Cuflody for or on Atcoutif of the fame, or 

who are or fhall be guilty of High Treafon in levying War 

etgainjl out [kid 'prejent Sovereign Lord the King within thif 

Realm, andfhallbe Apprehended andlmpnifo'nedfor the fame 

on or beforethe faidfirfl Day ^January in the faid Tear of 

our Lord One Thoufand Seven Hundred and Forty ffx, and 

the fame High Treajons to hear and determine according to 

the Form 9f the faid Statute by the Qutb of Sir William 

Ricbardfon of Bcrmondfey Knight, Sir Abraham Shard 

of '. . . ... , Knight ^c [Naming the Grand Jurors] 

good and lawful Men of the faid'County, being'then and there 
J worn and charged to inquire for our faid prefent Sovereign 
Lord , the King touching and concerning the Premifes in the 
faid Letters Patent mentionfdy It isprefented, That the Bill 
of Jndiffmcnt to this Schedule annexed is a true Bill. 

The 
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HE JCRORsy^r cur prejeni Sovereign Lord tbe^'King 
vpott their Oatb prefent^ That John Hamilton late 6f the 
C!ity of Carliile in the County of Cumberland Efquire^ 
. etherwi/e called John Hamilton late of the fame Place Gen- 
tleman, Alexander Abernethy late of the. fame Place Gen" 
tlemaftf otberwife called Alexander Abernethy late of the 
fame Place Surgeon^ and George Abei'nfethy late of the 
fame Place Gentleman^ hei'ng Suhjeitls of our f aid prefent 
mofl Serene Sovereign Lord George the Second by the 
Grace of God of Great Britain^ France, and Ireland, 
King Defender of the Faith and fo for thy not having the 
Fear of God in their Hearts, nor having any Regard for. 
ibe Duty of their AllegiancCy but being moved and f educed 
iy the In^igation of the Devil f as falfe Traitors and Rebels 
againfi our f aid prefent Sovereign Lord the King, their Sid- 
preme true natural lawful and undoubted Sovereign Lord, en^ 
iirely withdrawing that cordial Love, and thai true and 
du^ Obedience, Fidelity and Allegiance, which every Subie^ , 
•/" our faid prefent Sovereign Lord the Rthg^'fhould and of 
Right ought to bear towards oiir faid prefeiit Sovereign Lord 
the King ; And alfo deviftng and (as much as in them lay) 
mofi wickedly ana traiiei'oufly intending to change andfub- 
'oert the Rule find Government of this Kingdom duly arid 
happily efiqblifbed under our faid prefent Sovei^eign Lord the 
King, and aljo\ to depofe arid deprive ouir faid prefent So^ 
vereign Lotd the King of his Title, Honour and Royal State ^ 
mndof his Imperial Rule aiid Government of this Kingdom^ 
and alfo to put and bring our faid prefent Sovereign Lord 
the King to Death and final Dejlru^ion, and to raife and 
dxali the perfon pretended to be Prince of Wales, during 
- the Life of James the Second late King of England andfo 
forth, andfin^e the Deceafe of the faid late King, pretending 
to be, and taking itpoH binifelf the Stile and Title of King of 
England by the Name of James the Third, to the Crown and 
to the Royal State and Dignity of King, and to the Imperial 
Rule and Government of this Kingdom, upon the tenth Day 
ofOStober in the nineteenth Tear of the Reign of our faid 
prefent Sovereign Lord the King at the City o/'Carlifle pfore" 
faid, in the County of Cumberland aforefaid, with a great 
Multitude of Traitors and Rebels againfi our faid prefent So- 
vereign Lord the King (to wit) to the Number of Three 
Thoufand Perfons (whofe Names are sis yet unknown to the 
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fatd yurors) being armed and arrived in a Warlike 
Ihfiile Manner (to wit) with Colours difplayed. Drums 
beatings Pipes playing^ and with Swords ^ Clubs ^ Guns^ 
Piftolsy and divers olber.Weapons as well offenjive as defen^ 
fioey with Force and Arms didfalfy and traiteroufy ajfim^ 
ble and join tbemf elves againft our faid prejent Sovereign 
Lord the King, and then and there with Forc^ and Arms 
did falfly and traiteroujly, and in a Warlike and HoJiiU 
Manner array and dijpofe tbemf elves againji our faid pre^ 
fent Sovereign Lord the King, and then and there witb 
Force and Arms, in Purfuance and Execution of fuch their 
wicked traiterous Intentions and Purpofes aforefaid^ did 
falfly and traiteroufly prepare, order, wage and levy a pub-- 
lie and cruel War againfi our faid pre fent Sovereign Lord 
the King, then and there committing and perpetrating a mi^ 
fer able and cruel Slaughter ofandamongfl the faithjul Sub^ 
je^s of our faid prefent Sw)ereign Lord the King, and alf§ 
then and there during the faid War with Force and Arms 
did with the faid Traitors and Rebels fo affembled, armed 
■and arrayed as aforefaid, falfly and traiteroufly againfi tie 
Will of our faid prefent Sovereign Lord the King, enter into 
and take Popfjion of the faid City of Cailifle and the Caflle 
thereto belonging within the fame City, (the faid City and 
Caflle being a City and Caflle of <mr faid prefent Sovereign 
Lord the King) and the faid City and Caflle with Force and 
Arms then and there did faffly and traiteroufly poffefs, bold, 
keep, maintain and dejend, againji our faid pre/ en t Sove^ 
reign Lord the King, againji the Duty of their Allegiance, 
againji the Peace of our J aid prefent Sovereign Lord the King, 
bis Crown and Dignity, and alfo againfi the Form of tbt 
Statute inJuchCafe made and provided. 

N, B. Thfs Indifitment and Caption were m^dc ufe 
of againft all the Rebels who were tryed in Surry, ex- 
cept Mneqs Macdonald ; favc that the Overt AQs were 
laid in difFetent Counties of England or Scotland, as the 
Cafes refpedively required ; And alfo fave that the Overt 
K6t of taking and poflefling the City and Caftlc of Gjr- 
lijle was not charged on thofe who were not concerned 
in that Part of the Rebellion. 

Th^ Indidment againft Mneas Macdonald was in the 
fume Form^ but concluding as follows; He the faid ^neas 

Macdonald^ 
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Macdonald^ otberwife called Agnus Macdonald, bab^ 
ihg been apprehended and imprifQned for the High Treafon 
mbove menthhedf be/ore the fir ft Day ^January in the Tear 
rfcur Lord One Tboujand Seven Hundred and Forty fix, * 
The Rcafonjof this Avermcnt'will be mentioned ill 
its proper Place. 

Mr. TownleyV Cafe^ July 15. f746. 
"..''■' '.•...' ' ■ • ■ • ' ? 

HIS Council n)oved that before any Juryman (houlcl 
be brought to the Book» the whole Panne! might 
be calleii over, once in the Prifoner's hearing, that he 
might take notice ^ho did and whodid not appear: which 
they faid would be a confitderable Help to him in taking 
his Challenges. ♦ This was done by Order bf the Court, 
and the Attorney General did not oppofeit. ■' \ 

Every Jqrymart as he came to the Book was afkecf 
whether he was.a Freeholder or no,* Thofe who anfwer- 
cd that they had no Freehold in thcvCounty^ were ex- 
amined upon a Voire dire to that Matter : and on their ari- 
fwering that they had no Freehold, were fet afide. Thofeif 
whoanfw^red that fhey had bothPreehoId and Copyhold 
were afked whether both put together did amount to^iQ 
a Year ^ and if (hey did^t that was admitted to be a goodl 
Qualification, tho'.. the, Freehold alone ,wa$ tinder £^ \o* 

The Court grounded this Rule on the Bill of Rights 
and the 45* and 5^^ W« M. compared* , 

The prifoner's council offered to call a Witnels to ... ^ 

ihew that he was at the Time of the Rebellion in the '* ' ^- St; 
Service and pay of the French King, and fo inUtled as^ ' ^y j^^f 
they infified, to. the Benefit of this Cartel for Exchange J' Ix. s' i <. 
ofPrifoners: But the Court declared that fuch proof is ' 
not to be admitted. It is no Defence in a Court of Law, 
nor is it fo much as an Excufe, that he. had entered into 
the Service of an open Enemy, See the Cafe of Mneas 
Macdonald. ; - . . ., 

TftEY then inCfted on what they (very improperly), 
called the Capitulation at the Surrender of Carlijle. In 
this Ilkewife the Court over-ruled them. It is no fort of 

* ■'■•■• 
^ ♦ i\r, B. This was done in tayer*^ Caftiftcr a much long- 
er Debate than the Matter deferved. ; 
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Defence in a Court of Law. But to prevent Mifconftruc- 
tions^ Colonel Cary was examined touching the Terms 
upon which the Surrender was made. . And he (wore 
that the Duke ezprefly referred the Rebels in Car^ 
kfle to be dealt with as his Majefty fhould pleafe. 

The Court then obferved that the prifoners had re- 
ceived the whole benefit of the Terms offered by the 
Duke, in that they were not immediately put to the 
Sword* but were referved for his Majerty's pleafure; 
I which now appears to be, that they fliall have* a fair Tri* 
al, and Liberty to make their Defence according to Law. 

They then infiAed that the Overt ASs are charged ih 
the IndiSment to be committed on the io'*» of O^ober, 
and that all the Evidence is of Overt Ads fubfequent 
to that Time ; And faid, that however the Refolutions 
ivith Regard to this Point may have been before the 7^^ 
W. 3'*. Yet now, by that AGt, no Evidence is to be given 
but of Overt A3s laid in the Indi6tment ; and confe- 
quently the Overt A3s mud be proved in fuch Manner 
as they are laid ; That in this Cafe efpecially the King's 
Council are not at liberty to vary in their Proofs from 
the Day laid,nnce they have confined themfelves in the 
Ihdidment to dn^ Day, and have not charged (as they 
faid in mod of the Precedents it is chafged) that the De- 
fendant did Commit the Treafon charged 6n him on the 
Day laid, add at divers Days and Times as Urell before as 

Mr. Murray. ^'^ ^^^ ^^^ Sollicitor General anfwered that the r^ 
W. 3. makes no Alteration with regard to this Point, fo 
as to niiake either Time or Place more material than they 
were before the Aft; The Aft iiideed faith, that no Evi- 
dence fliall be given of any Overt Afts not latidift theln- 
diftment ; But what is or is not Evidence of fiich Overt 
Afts, is left upon juft the fame Foot in this Refpeft as 
it was before the Aft; What was Evidence at Common 
Law i^ in this fefpfeft Evidence ft ill; And as to the Charg- 
ing the Overt Afts at divers Days andvTimes as well 
before as after the Day particularly mentioned. He faid 
that the greateft Part of the Prfecedehts He had feen of 
ihdiftments for levying War, which is the prefent Cafe, 
do charge the Overt Afts on one Day only. 

* See Lord fFtntgn's Trial 6. St. Tri. 

Sir 
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Sift Richard Lloyd offered to fpeak on the ftme Si^^ 
biit the Court told him he need not give himfelf the Trou- 
ble of fpeaking to the Point, on which there could be jio 
Doubt> and over-ruled the Objcdion. t 

Mr. Townley was conviSed and execut-ed. 

Mr. D^aconV Gj/ir, July 17. 1746. 

IN Mr. Deacons Cafe hi^ Council oBjeQed to the re- 
ceiving the Evidence of one Craig 9 a, Printer, touching 
the Prifoner's obliging him to print the Pretender's Ma- 
nifefto at Mancbejfer, znd his publifliing of it there, while 
the Rebel Army was in the Town; and alfo to tfie read- 
ing the Manifefto. They infifted that this ought not to 
be given in Evidence, becaufe it is an Overt A^ not laid 
in thelndiSment; and alfo becaufe the Orders were giv- 
tn and the Manifefto printed and publi(hed i^ MaHcbeJ- 
Per, and all the Overt Afis are laid in Cutnberland. 

But it was anfwered by the Court (Lord Chief Juftic-e 
WiUesy Juftice Abneyy and Juftice Fofler) that an Overt 
A& not laid may be given in Evidence, if it be a direft 
Proof of any of the Overt ASs tJiat are laid- 

One of the Overt AQs charged in thrs Indidment is 
the aflembling and marching M9do Guerinot in Order to 
depofe the King and to fet the Pretender on the Throne. It 
is proved that the Prifpner with the reft of the Rebel Af- 
my w^s at Mancbejier and appeared in an Hoftile Man- 
ner there. Now what flron^er proof can there be that 
the Prifoner joined this Army for the purpofe mentioned 
in the Indldment, than his caufing to be printed and dif- 
perfed among the People the Pretender's Manifefto ? It 
never was doubted that the being prefent with the Rebels 
and joining in proclaiming the Pretender, might be giv- 
en in Evidence on fuch an Indidment as this; and yet. 
that Circumftance was never exprefly laid in any IndiS- 

-f The Lord Balmerino who had neither Council nor Wit- 
nefs at his Trials iniitled on the fame Point. And the Houfe 
out of their extreaihTcndetnefs tn Cafe 6f 'Life (after my Lord 
Chancellor had delivered his Opinion clearly thtit the Time 
is not material, provided the Treafon be'tomtnmed before ffhe 
8ili found) put the Queftion to the Judges. Lord Chief Juf- 
tice Lee delivered the unanimous Opinion of the Judges, that 
the Day la not material^ provided the Treafon be proved to 
have beea committed before the finding the Bill. 

satsstd 
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ihcnt. But 'tis fuflScicnt that it proves ^ioAftimo the Rebel 
Army wasraifed, and ^o Animo the Prifoner jornedMt,. 

As to the objedioh that this Fad was not committed 
in Cumberland, where all the Overt ASs are laid, Mr. 
Juftice A6nfy and Mr. Juftice Fojier held, that it is in- 
deed neceflary on this fndiSment that fame Overt Aflk 
laid be proved on the Prifoner in Cumberland; but that 
being done, ASs of Treafon tending to prove the Overt 
A3s laid, though done in a Foreign Country, may be 
given in Evidence. 

And the Manifedo was fead. 

Lord Chief Juftice fVilles declined giving any opini* 
on on the fecond Point. But no Objedion was made 
during the whole Courfe of the Trials to the giVing Evi- 
dence of Overt Afls in a County different from that 
tvhere the Fa£k was laid, an Overt AQ having been firft 
proved in the proper County. And that * Sort of Evi- 
dence was given in almoft all the Trials. 

Deacon was conVided and executed. 

John BfiRwic«V Ca/e^ July 17. 1746. 

* 

IN the Cafe ot Jbbn Berwick, there wais only one Wif- 
nefs that proycd him to have been in Arms with the 
Rebels. This Witnefs proved that he was inroljed and 
reviewed as a Lieutenant in the Regiment called the 
Mancbefler Regiment/ and did duty as fuch at Perirsib 
and Carlijle. 

Two other Witncffes (Officers in the Duke's Arniy) 
fwore, that after the Surrender of Carlijlef they were or- 
, dered by the Duke to take an Account of the names of 
the Officers and of their rcfpeQive Ranks in the Rebel' 
Garriibn; that accordingly they went to the Prifon where 
the Officers were confined apart frotn the Common Men>' 
and took fuch Account of them ; thai the Prifoner Ber- 
wick appeared among the Officers, and gave in his Name 
to them as Lieutenant in the Manibefier Regiment. 

* The like Evidence was given in moft of the Trials Jn th« 
^ Rebellion of 171 5. And admitted by the Judges upon the 
Commiilion in the North this Summer. , 

See the Cafes of t^er and Sir William terkinfxvL the State 
Trials. 

Leoud: 
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Lord Chief Jufticc fVilUs and Mr. Tiiffice Ahtty 
•were of Opinion that this Declaration of the Prifoner 
is not to-be confidered as a bare Canfeffion after ithe Fad^ 
i)ut as an Evidence of the Fa& itfelt, vrz. that the Pri- 
foner did appear and take the Rank of a Lieutenant tA 
the R«bel Garrifon. They ttbought too, that a Confef- 
iion after the FaS^ proved by two Witnefles^ wasXufE* 
^ient to convia within the 7. W. 3. 

Mr* Juftice Pojler doubted whether this Declaration 
being made after the Surrender, can be confidered in any 
'Other Light than as a Confeilion after the FaS. * And 
with Regard to a Confeflion after the .Fad:> he faid he 
jiever doubted whether it might be given in Evidence as a 
corroborating Proof; his Doubt was^ whether it being 
proved by two Witneffcs is a concluiive Evidence, or :an 
.Evidence fufficient of itfelf to convi^ Avithout other 
Proof, Since the 7. W. 3. feems to require two Wit-, 
sefles to Overt ASs, or a Confeilion in open Court .f 

Berwick was conviSod upon the Evidence of the Of&- 
cers and of the other Witnefs^ and was exeaited. 

Julif 22. 1 746. 

All the Prifoner* who then flood convifted were 
brought to the Bar to receive Judgment ; and their Coun* 
•cil Serjeants Wynne vluA Eyre took two Exte^tions in Ar- 
reft of Judgment. 

I ft. That the Tcfte of the Commi^ffion is not fet 
forth in the Caption of the Indiftment, and confequently 
for aught appears on the Record, the Commiffion might 
iffue before the Commencement of the Aft on which 
this CommiiTion is grounded; and if fo^ the M^holePj'o- 
^eed'wg is coram nan Judfce. 

To this it was anfwered by the Attorney General, and 
tigreed by the Court, that the Jurifdiftion of the Court 
doth fufficiently appear on the Record. The AS of Par- 
liament lis undoubtedly the Foundation of this Proceedings 
The A3 and this CommiiTion grounded on it are recited 
in the Caption : and it is eiprefly alledged, .that the Com- 

« 

*'Upon further Confideration I doubt thete^as too miich 
Refinement in this Diltindion. See i. Difc. c. 3. S. 8. 

f The like Evidence was held fuffcient upon the CommiJC- 
on in the North this Summer ; upon the Authority of the 
3udges*s Opinions previous to the Tryals of Gre£ zndFrancia. 
$ee SBj Difcourfc on High Trcafon> Chtj^. 3. S. 8. 

imii&on 
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ftiiteoft did iflue by Virtue of the Aft. Which could not 
be true unlefs the Commiflion was fubfequent to it. 

Their fecond Exception, and on which they feemed 
chiefly to rely, was, that the Afl: impowers the Crown to 
iffue Commiflions for trying Perfons then in Cujiody nr 
who Jball be in Cuftody for High Tredfon in l^ing War 
bef$re the firft Day of January nfxtf and it is not ailed ged 
in the Indidment that the Prifoners were in Guftody at 
the Time of the IndlSment: and confeqtiently it doth 
not appear on the Record, that the Court hath aAy Ju* 
rifdiSion over the Prifoners. ♦ 

To this it was anfwcrcd by the Attorney General and 
agreed by the Court, that it doth fufBcieiitly appear oil 
the Record as it now (lands, though not indeed on the 
Indidment, that the Prifoners are in Cuftody ; the Re- 
cord alledgeth that the Prifoners at the Time of their 
Arrai^rlitient being brodght to the Bar in the Cujiody of the 
Sheriff io wbofe Cuftody they had before been comihitted fdr 
the Caufe aforef^id, were afked &c, 

t The common Commiflion of Gaol Delivery cr- 
tendeth only to Prifoners in adual Cuflody ; and yet it 
was never thought neceflary toalledge 'n the Indiditient 
that the Defendant was then a3ually in Prifon ; and if 
this Exception was to prevail, it would impeach all the 
Judgments that ever have been given at.any Seflions. of 
Gaol Delivery. 

That the AS on which the Pr^«» Rebels were 
trycd runs in the very Words of this Ad, all the Indid- 
ments at that Time were as thefe are, and this very Ex- 
ception was then taken and over-ruled. 

Lord Chief Juftice Lee produced a Note he took at 
that Time in the Cafe of the % King and Oxburgh: the 
fame Exception was then taken and ovef-fuled upon the 
Reafon laft before given. 

Judgment was then given as in Cafes of Higtii 
Treafon. 
Mr. Serjeant Eyre afterwards, viz, Auguft 2d. took aii 
Exception that bears fome Affinity to the laft in behalf of 

♦ See the Cafe of JEneas Macdonald inf. 

t V 12. Mod. 44Q. the fame Point. 

X Upon the Trals of the Lords Kilmarno$h^ Cromartie 
and Balmerinoy to guard againft this Objed^ion tbe Warrants 
for their Commitment were returned by the Lieutenanlf of 
ehe Tower, read and entered on the Journal. 

Donald 
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Donald Mc, Donald and fome others who then flood cofi- 
viQed and were brought to the Bar to receive Judgment. 
It was, that it doth not appear that the Prifoners were 
apprebended'y and faith he, in FaS ihey were not appre- 
hended but Surrendered. Whereas the hOt of Parlia- 
ment, on which the Commiflion is grounded, fpeak' on- 
ly of Perfons that'ihall be apprehended and in Cuftody. 

This fine-fpun Objedion was likewife over-ruled.- 
The Surrender was as much wpion Compulfion, as the 
Submiflion of a Perfon who cries for Quarter in iht H^at 
of Battle, is. In both Cafes the Subrtiiflion is by'reafod 

of a fuperior Force, and for Fear of immediate Dea h. 

. ' ' . . . r 

Ai.E^ANOBR M.'Growth?rV C<j/<r, 
July, 31. 1746. 

IN the Cafe of Alexander lii.^Groivfb^f there was ful| , 

Evidence touching his having been in the Rebelioni 
and his a6ling as a Lieutenant in a Regiment in the Re- 
bel Army called the Duke of Perthes Regiment. Thp 
Defence he relyed on was, that he was forced in. 

Ahd tq that Purpbfe he cnlled feyeral Witnefles, who 
m general fwore that on the 28-** of Auguft the Perfon 
called Duke of Pertb^ and the Lord Straiballan with 
about Twenty Higblanders zzmt to the Town where the 
Prifoner lived. TJiat pn the fame Day three feveral 
Summons were fent out by the Duke requiring his Te- 
nants to meet him, and to conduft \\n\ ever a Moor in 
the Neighbourhood, galled Luiny Moot;. That upon 
the third Summons the Priioner, who is a Tenant to the 
Duke, with about twelve of the Tenants appeared : 
That then tl^e Duke propofcfl to them that they (hould 
take Arms and fpllow him into the Rebellion. That the 
Prifoner and the reft refufed to go ; Whereupon they . 
were told, that they ihould be forced, and Co^ds were 
brought by the Duke's Party in Order to bind them; 
And that then the Prifoner and ten more went off, fur- 
rounded by the Duke's Party. 

These Witnefles fwore that theDukc of Pertb threat- 
ened to burn the Houfes, and to drive off the Cattle of 
fucb of his Tenants as ihould refufe to follow him. They 

■ ■ •• ^^ all 
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The Cafe of Alexander Kinloch /z«rf Charles 
KiNLocH, 0<3oi^r 28. 1746. 

RESENT Lord Chief Juftice WiUes, Mr. Juftice 
Fofery and Mr. Baron Clive. Alexander Kinlocb and 
Charles Ktnlocb, who were the firft of the Prifoners con- 
cerned in the Paper delivered the Second of September 
that were brought to Trial, were fet to the Bar ; and 
they agreeing in their Challenges, One Jury was fworn 
and charged with them by the Clerk of the Arraignr 
ments. The Junior Council for the Crown opened the 
IndiQment, and the Sollicltor General in a few Word^ 
opened the Evidence. 

When the Council for the Crown had proceeded thu^ 
far, the Chief Juftice, i^r^ ^«y Evidence was given, told 
the Prifoner's Council, that he was informed they hac| 
fome ObjeSion to make in behalf of their Clients ground- 
ed on the Aft of Union. Which Objeftion He laid wa? 
proper to be fpoke to before the Council for the Crowq 
went into their Evidence. Whereupon Mr. Jodrell one 
of the Prifoners Council ftated his Objeftion and fpokf^ 
largely to it. The Chief Juftice then faid that the Ob- 
jeftion being in Nature of a Plea to the Jurifdiftion of 
, the Court, could not be made op the Iflue of Not Guil- 
ty ; nor could any Evidence in fupport of the Objeftion 
be received upon that Iflue; And therefore propofed that 
ft Juror ftiould be withdrawn ; and that the Prifoners 
fliould have leave to withdraw their Pleas of Not Guil- 
ty, and to plead this Matter Specially : And that the At- 
torney General might Demur, and fo the Point would 
come regularly before the Court. 

Mr . Juftice Fojier faid on this Occafion, that when He 
aflured the Prifoners, they woiild have the full Benefit of 
this Objeftion on their Plea of Not Guilty, He had no In- 
tention of leading them into aDifficulty, which they could 
not get clear of, without the Indulgence of the Court. He 
thought they would be intitled Ex mero Jure to the full 
Benefit of the Objeftion without fuch Indulgence; And 
added, that the Principle he went upon was this; If there 
be any Weight in the Objeftion, it muft be that the Cafe 
9f the Prifoners is jxot within the Aft of the laft Seftionj 

under 
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tinder which Aft alone this Special Conimiffion is exe- 
cuted. And if it be not within that Aft, it is a Cafe at 
Common Law ; and confequently, taking it to be a Cafe 
at Common Law, if no Overt Aft be proved in the 
County wliere the Commifiion fits, and whence the Jury 
comes, the Prifoners muft of Courfe be acquitted. 

Sir John Strange of Council with the Crowft, ftrong- 
ly infixed, that in Point of Law the Prifoners w^re in- 
titled to the Benefit of the Objeftion of Not Guihy, if 
they could avail themfelves of it ; and the Attorney Ge-». 
nerai offered to wave all Advantage that might betaken 
againft the Prifoners, if any Advantage could be taken ; 
and preffed that the Trial might go on upon an Iffue 
joined by them, and that the Merits of the Objeftion 
might be now confidered. . 

BuT'it was othfifwife Ordered. And a Juror was 
withdrawn and the Jury difcharged upon the Motion of 
the Prifoner's Council, and at the Prifoner's Requeft, and 
with the Confcnt of the Attorney General. And the 
Prifoners withdrew their former Plea, in order that they 
might be ready the next Day with their Pleas to the Ju-« 
rifdiftion in Forip. To which the Attorney General 
declared he would Demur infianter. 

And the Court adjourned to the next Day. . . 

The Entry on the Record touching this Matter is as 
folio weth. 

Upon the Motion of Charles Hamilton Gordon 
Efquire and ...... Joddrell jE/j^; being ajfigned af 

Council for tie Defendants in this Cavfe and by their Con- 
fentf and alfo at the Dejire and Requeji and by the Conjent 
^ ^be Defendants now at the Bar here, and alfo by the Con*- 
Jtnt of Mr, Attorney General on bebalj of the King, It is 
ordered by the Court here, that Richard Foy the lafl of the 
Jurors f worn and impannelled in this Cauje be withdrazvn 
ioit of the Pannel ; and that the f-ejl of the Jurors in this 
Caufe be dijcbarged^ No Evidence wbatfoever having besn 
jrvoen to ibe faid fury in this Caufe either on the Part of 
tbt King or of the Defendants. And it is further ordered by 
ibe Court here that the faid Defendants have leave to witb^ 
draw their Pleas of Not Guilty by them formerly f>leaded to 
the Iftdi^meni in this Cmje^ and have leave to Plead to th$ 
Juirifdi^ion of this Court: And that the faid Defendant's 
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have Time, ^till to morrow to put infucb Plea, And tbdt 
tbey deliver Copies ofjucb Plea to Mr, Sharpe Sollicitor for 
the King in tbis Cauje by Eigbt of tbe Clock tbis Evening. 
And tbereupon tbe J aid Defendants do now ,b ere at tbe Bar 
witbdraw tbeirfaid Pleas of Not Guilty y in order to put in 
fucb Plea to tbe Jurifdi^ion of ibis Court as afore faid^ . 

O^oher 29. 1 746. 
On this Day, prefeht the fame Judges as Yefterday, 
Alexander Kinlocb was firft fet to the Bar and again Ar- 
raigned, whereupon he tendered a Plea ingrofled on 
parchment and figned by his Council Mr. Gordon and 
Mr. Joddrelh, to which the Attorney Gteneral demurred^ 
and the Prifoner inftantly joined in Demurrer. 

Pica, AtJfy the faid Alexander Kinloch in bis own proper 

Perjon comes and baving beard tbe Indictment afore/aid 
ready and frote fling tbat be is Not Guilty of tbe Premiffes 
cbarged in the faid fndi Anient y for Plea Nevertbelejs Jditby 
tbat be ought Hot to be compelled to anfwer to the faid In^ 
di^ment : Becaufe be faith that the Kingdom of Scotland 
Before and until tbe Time of tbe Union of the two King- 
doms 0/* England and Scbtlatid was regulated and govern* 
ed by tbe proper Laws ahd Statutes bf tbe Kingdom and 
Hot iy tbe Laws or Statutes of tbe Kingdom of England ; 
and tbat ever fince tbe faid Union of tbe J aid two Kingdoms 
tbat Part of tbe Realm of Great Britain called Scotland 
hatb beeny and yet is governed and regulated by tbe proper 
Laws of that Part of Ibe faid Realm called Scotland, and 
' not by tbe Laws of tbat Part of tbe faid Realm called 
England. 

And tbe faid. Alexander Kirtloch further Jaitb tbat 
within the J aid Kingdom before tbe Union of tbe faid t^o 
Kingdoms, and until tbe faid Union thereof y and within 
that Part of Great Britain and Scotland ever fince tbe 
Jaid Union, there hatb been and now is d Certain Coui^t 
called tbe Court of Jujiiciary ; and that all and fihgular 
Offences of High Treafon committed within tbe faid King- 
dom 0/* Scotland before and until the faid Union, and with- 
in that Part of the Realm of Great Britain called Scot- 
land fince tbe faid Union, by the Natives thereof, appre^ 
bended or taken for Juch Offences there (extept Peers of tbe 
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kealm o/GrcsLt Britain) have been and of Rigkt ou^bt to 
be enquired ofy heard and determined in the faid Court of 
^ujiiciary before the fuflices of that Courts or in jome 
other Courts y or before other Jujiices witbtn the faid Realm 
of Scotland before the t/nton, and witbtn that Part of the 
Realm of Gvtdii Britain called Scotlahdy/W thefaidUnton ; 
and not in any Courts or before any Jujiices within the 
Realm of England bejore the (aid Unions or within that 
Part of the Realm of Great Britain called England ftnce 
i he faid Union, 

And the faid Alexander Kinloch further faith that 
Fochabars in the Shire of Murray in tbefaid IndiSlment ' 
mentioned^ the Place where the J aid Offence contained in the 
' faid Indi^ment is fuppofed to have been committed, before 
and until the faid Union of the faid two Kingdoms was 
within the Parcel of the faid Kingdom of Scotland, and 
ever ftnce the J aid Union was and now is lying within and^ 
Parcel of that Part of the Realm of. Great Britain called 
Scotland. 

And the faid Alexander KiiAoch further J aith that be 
was horn within that Part of the Realm of Great Britain 
called Scotland (to wit) at Fochabars aforefaid\ and that 
at the Time when the faid Offence in the faid Indi^ment 
contained is therein fuppofed to ha've been committed and 
long before that Time and ftnce y he the faid Alexander Kin- 
loch was refid^nt and commorant wtthin that Part o/"Great 
Britain called Scotland (to wit) at Fochabars afore faid. 
And this be is ready to verify. Wherefore the Jaid Ahxzn- 
der Kinloch prays Judgment If the Court of our Lord the 
King here will further proceed Upon the Indi^ment aforefaid 
againfl him, and that hi may be difmiffed from the Court 
here of and upon the Premiffes iSc, 

And the faid *?/> Dudley Ryder Knight y Attorney Gf- Demurrer. 
neraf of our prejent Sovereign Lord the King who for 
our faid prefent Sovereign Lord the King in this behalf 
profecutetby as to the faid Plea of him the faid Alexander 
Kinloch by him above pleaded as aforefaidy for our faid 
prefent Sovereign Lord the King faith, that the faid Pha 
and the Matter therein contained, are not fufficient in Law 
to preclude the Court herefrom tbeir Jiirifdi^ion to bear 
and determine the High Treafon mentioned and fpecified in 
the faid Indi^ment, and above charged upon him the faid 
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Alexander Kinloch m and by the f aid Iridic ment. Where' 
fare for want of a proper and Jufficient Anfnxjer in this 
' behalf be prayetb Judgmenty and that the faid Alexander 
Kinloch may anfwer in Court hereto our faid prefent So^ 
vereign Lord the King touching and concerning the Pre- 
miffes aforefaid. 
Joinder in And the faid Alexander Kinloch Ukewife. 

Demurrer. 

The Prifoner's Council admitted, that his Cafe is 
within the Letter of the AS of the laft Seflion by Autho- 
rity of which this Court fits : But infifted, that by th.e 
known Rules of ConftruSion, if any great or manifeft 
Inconveniencies do arifc from adhering clofely to the 
Letter of the hSty the Court ought, and always doth de- 
part from the literal Cohftruftion. 

The ConftruQion they infifted on was, that for Of- 
. fences committed in England, Commiflions might iflue 
for hearing and determining the fame, in any County of 
England j and for Offences committed in Scotland, the 
like Commiffions might iflue into any County of Scot^ 
landf which would, they faid, anfwef all the Ends of 
the AQ, mentioned in the Preamble ; and would at the 
fame time avoid all the Inconveniences which the Con- 
ftruSion contended for in behalf of the Crown is attend- 
ed with. 

THiyJthen mentioned ftveral inconveniences attend- 
ing fuch a ConftruSion of the Aft: Sonie of which 
might poflibly have merited the Attention of the Le- 
giflature at the time the Ad pafled. 

Mr. Attorney General, in anfwer faid,. thiat the 
Rules of Cohftruftion as applied to KGis of Parliament 
grounded on Inconveniences, whether Imaginary or 
Real, hold in no Cafes but where the meaning of the 
Aft is doubtful : In plain Cafes where the Intention 
of the Legiflature is Evident^ 'tis the Duty of the Court 
to put the Law in .Execution, and to leave all Confidera- 
tions of Inconveniences to the Legiflature. And if the 
Parliament had intended that diflerent Commiflions 
fliould iflTue for the Trial of Treafons committed in 
England and Scotland refpeSively, they would have faid 
fo : they would not have impowcred his Majefty to iflTuc 
Commiflions into any ciounty of Shire within the Unit- 
ed Kingdom. 
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And the ObjeSion He faid is not new, it was made, 
but without EfFe6b, in bphalf of a Scotchman concerned 
in the Rebellion of 17 15. * , q^^^ , ^ 

THxLordChief Juftice declared hisOpinion,in which 22, 
the other Judges prefent concurred, that the Prifoner's 
Birth, Refidence and Apprehenfion in Scotland are Fads 
perfeftly iramaterial to the prefent Queftion. That they 
would have been fo if theGafe had been at Common Law. 
For at Common Law every Man i$ Triable, not where 
he was born, refided, or was apprehended, but where the 
FaS was committed ; that thefe Fafts being inlmaterial, 
and the whole Merits of the Obje6tipn appearing on the 
Face of the Iqdifitment, the Prifoner might as well have 
Demurred to it, as pleaded in the Manner he hath done. 

That in fo plain a Cafe as this is, Arguments ab in- 
fomjenienti are of no Weight : The Law muft take it's 
Courfe ; Inconveniences in plain Cafes are proper only 
for the Confideration of the Legiflature. 

His Lprdfliip obferved that the Words, This Realm, 
occur in four or five places in the A£t, and that ii^ every 
Place where they do occur. Except in the Claufe in 
Queftion, they inconteftably mean the united Kingdom 
of Great Britain tznd cap mean nothing elfe : And by no 
Rule of Conftruftion can theybe r^ftrained in this Single 
.Claufe, to that Part of the Kingdom called England, 

The Court over-ruled the Plea, and ordered that the 
Prifoner ihould plead over to theTreafon, and he pleaded 
Not Guilty. Charles Kinloch was then brought to the 
Bar, and being Arraigned a fecond Time on the Indifl:- 
ment pleaded likewife Not Guilty. And both Prifoners 
agreeing to join in their Challenges, a Jury (the fame 
Perfons who were fworn and charged with them Yefter- 
day) was fworn and charged with them. And they were 
both found Guilty but nqt executed. 

.♦ This was the Cj^fe of l^iHiam Ha^ upon the Special 
Commiinon ^tCarlifle in the Year 1 7 1 6. The Objeftion was 
then introduced not by Way. of Plea to the Jurifdiftion, but 
by Dcninrrer. And the Court after hearing the PVifoner'a 
Council, adjourned to the nei:t t)ay ; and having conlidered 
the Arguments of the Prifoner's Council agreed to over-ruie 
tic l>emurrcr. Which being intimated to his Council he by 
Leave of the Court aijd with tJieCqnfent of the Sollicitor 
General withdrew his Dcmurreri and pleaded Guilty. 
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Sir John WedderbournV Q/>, 
^ Novemt er 4. 1 746. 

TH F Overt A3s were laid at Aberdeen in the Shire 
of Aberdeen, It was proved by two W itneffes 
that he was with the Rebels at Aberdeen; and by thoie 
and other Witneffesi that he was at divers other Places 
with them. 

The King's Council called Wi'nefles who proved like- 
wife that he was appointed b) the Pretender's Son, Gol- 
le6l:or or the Excife ; and that he did a^iially CoUeQ the 
Excife in Several Pluces where the Rebel Army lay, by 
Virtue of that Appointment, for the Ufe of the Rebel 
Aimy. 

* The Prifoner's Council infided that this Sort of Evi- 
dence ought not to be admitted. For though ColleSing 
Money tcr the Service of Rebels is an Overt AQ. of High 
Treafon, yet it not being )aid in the Indiftment, no Evi- 
dence ought to be given of it; and they relied on the Sta- 
tute of 7th of K. W; But in this they were over--ruled, 
upon the fleafons before given in the Cafe of Deacon* 

' November i^, iZA^, '■'•■■ 

On this Day, Prefent the Two Chief Juftices, Mr. 

Juftice Wright^ Mr. Baron Reynolds; Mr. Juftice Abney^ 

Mr. Juft ce Pojier^ and Mr. Baron Cltve. AH the Pri- 

foners who were conviQed fince the 1 a fl Execution were 

brought to the Bar to receive Judgment. The two Kin^ 

Mr Todrell. '^^^^> Alexander and Cberles move by their Council in Ar- 

• \ • ' reft of Judgment : He tookrNotice of the Proceedings 

■ with Regard to the Prifoners pn the aSth and 29th Days 

<^f O^ibery and iriiifted that theii- Trial on the 29th (a 

Jury having been fworh ahd charged with them. on the 

28th) was a MifirtaU and the "^''crdift a meer Nullity. 

He was proceeding to State hisRea^ons and Authorities, 
when Lord Chief Juftice Lee interrupted Hiitt and faid, 
1 hat as there isaVariety of Opinions in the Books toucK- 
ing that Matier, which is really a Point of great Confe- 
quence, Hethoujght It moft advifableto poftpoiiethe fur- 
ther C6n(idt:ratiqn of it to the next Adjournmeht when he 

f See (he Cafes of RiciviaiJ ami iJnaitk io the 4t]i State Trial;. 
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ihould dcfire the Affiftance of all the Judges in the Com- 
miflion. Then the Court after paffing Sentence on the 
Others adjojurned to the 15th of December. 

N, B' The Court being full, and the Bar crowded in ' 
Expeftation of the Event of this Motion, Mr. Juftice 
Fojier thought it not improper to fpeak to the Purpofe he 
fpoke on the 28th of Oiloher, And he added, that from 
what was faid by the Court on the 29th. He was con- 
firnyed in hjs Opinion that the Prifoners might fafely 
have pleaded the General Iffue. For if, as was then ad- 
mitted, the wholp Merits of the ObjeSion appear on the 
Face of the Indiflment, the Prifoners undoubtedly might 
have had the Benefit of it in Ar reft of Judgment. So 
that, ^uacunq'ue Vid^ whether they could have been let 
into it on Evidence (as they certainly might) or in Airreft 
of Judgment, they were not ill advifed in Pleading the 
iGeneral Iffue. 

December 15. 1746. 

ONthisDayjPrefent the two Chief Juftices,The Chief 
Baron, Mr. Juftice Wright^ Mr. Baron Reynolds ^ Mr. Juf- 
tice Abney^ Mr. Juftice Denifottf Mr. Baron Clarke^ Mr. 
Juftice Foflery and Mr. Baron Clive-^Mr, Joddrell argued 
in behalf of the Kinlocbs in Arreft of Judgment. 

He admitted that there is a Variety of Opinions in the 
Books touching the Power of the Court to difcharge a 
Jury fworn and charged in a Capital Cafe. And that the • 
FraSice, during the Reign of King Charles the Second at 
leaft, went in. favour of that Power. But he faid that 
ever fmce the Revolution the contrary PraSicc hath uni- 
formly prevailed. And even in the Time of Jaw^^xhe 
Second, the Judges in Lord Delamere*^ Cafe declarea>ftat4- State 
a Jury fworn and charged in a Capital Cafe cannot'be dif- Trials. ajZt 
charged, but muft give a VerdiS. And Common Jurfice, 
he faid, requires/ that when a Prifoner is brought upon 
hisTriaI,and a Jury is once fworn and charged with him. 
He is to ftand or fall by the Event of that Trial j other- 
wife his Life may be brought in Jeopardie for the fame 
Fad as often as the Court pleafes, and even when he is 
not fo well prepared for his Defence, 

To (hew that the Law andPraSice before the Refto- 
ration was with his Clients, he relied on the Authority of 
Lord Coke in his ift Inft. 227. b. and 34 Inft. 1 10. And 
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Ihew that the Judges fince the, Revolution concurred 
"with Lord Cohf he cited Carthevj 465 ; where it is Re- 
ported to have been faid by Holt at the Sittings in Guilds 
hall on the Ninth Day of November 1698, in the Cafe 
of the King and Perkins^ " That all the Judges of 
«« Englchd upon debiitc among themfelves had agreed, 
<« that a Jury fworn and charged in a Capital Cafe 
" cannot be difcharged, though all the Parties confent 


«« to u.'' 


He fald that he had feen a MS. Note of the fame Re- 
folution by the iafe Mr. Juftice Tracy ^ which agrees in 
Subftance with Cartbew^s Report of it. 

He obferved that according to Caribew*s Report and 

- Tracy'^s MS. the Judges at the fame Time came to a Re- 

ilblution, That in Criminal Cafes, not Capital, a Juror 

may be withdrawn or Jury difcharged by Confent of all 

Parlies, but not otherwife. 

Th at the PraSice fince that Time in Criminal Cafes 
hath been conformable to this Rule. For this he cited 
the Cafes of the King and Margan.^ Hilary 9. Geo, 2. oil 
an Indiamcrtt for Perjury, and the King and Jelfy Trinity 
7. Geo. 2. on an IndiSment for Barratry ; In both thefc 
Cafes Lord Hardwicke, he faid, at the Sittings refufed to 
^ withdraw a Juror at the Prayer of the King's Council^ 
becaufe the Defendant's Council refiifed to confent to it, 
. and cited this Refolution in Cartbew.- : TheUfe he made 
of thefe two Cafes was, thai fince this Regard hath been 
paid to the Authority of the Refolution in Criminal Cafes 
as reported by Cartbew, he hoped the fame Regard 
-woi^I^.be now paid to that touching Capital Cafes. 

^'..^p the Marter of Confent, he obferved that Confent 
mayP :re any Irregularity, but cannot juftify the breaking 
through any of the fundamental Principles of Law ; 
efpecialty ftich Rules as are in favour of a Prifoner who 
is anfwcring for his Life. A Prifoner in this Circum-^ 
fiance, k hardly Sui Juris : He may be over-awed or 
furprized into a Crnft-nt, manifeflly to his Prejudice j 
•Arid therefore the Judges in the Refolution cited from 
Cartbew (on \\hich he relied as ah Authority in Point 
with himj threw the Ci re umftance of the Confent qui tf 
^]Xt of the Ca^e. 

■ ' Upon the whole he concUided that Judgment ought 
10 bearrefted. 
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To this It was anfwered by the Council on the Part 9f Mr. Attorney 
the Crown, that except the Refolution reported by Cur- General. 
tbewt there is not a Single Authority in the Books which S»r John 
faith that a Juror may not be withdrawn or the Jury dif-^^"^*"?^;. . 
charged, even in Capital Cafes, with the confent of all^*"' Sol icitor 
Parties. That it was done in the Cafe of Man/ell fo long ^«^^'^»*- 
ago as the 26th of Eliz, And all the Judges of Serjeants- 
Inn in Fleet-Street then agreed that it might be done, 1. And. 103. 
and had often to their Knowledge been done. That the 104. 
Rule laid down by Lord Cote in his firft and third Inili- 
tutes runneth in General Terms and doth not indeed ex- 
cept the Cafe of Confent, but that Cafe mujj be fup- 
pofed to be excepted. 

That it frequently hath been done (inceLord Cokeys 
Time, even without Confent, where the Circumftance 
of the Prifoner, or the Demands of Public Juftice did 
require it. And for this they cited, 2 Hale, 295, 296. 
297. \,Vent,6g. /&//. 46. 47. 52. 

They faid they did not cite thefe Books with an entire 
Approbation of the PraQice in every Inftance in which it 
prevailed ; for fome of the Cafes, particularly White* z,5izitYm[z, 
bread*Si ought never to be drawn into Example: But 
only to (hew what the Opinion of thofc Times was. 

. That the Opinion of the Judges in Lord Delamere*$ 
Cafe doth not affeS the prefent Queftion. Tot the only 
Queftion propofed to the Judges was. Whether in the - 
Trial of a Peer Jn the Court of the Lord High Steward, 
the Court might, iafter Evidence given, adjourn the Peers 
Triers from Day to Day. The Judges did not prefume 
to anfwer that Queftion, it being • Point of Judicature 
of which that Court alone was the Proper Judge. But 
they did fay th^t in the Cafe of a Common Jury fworn 
and charged, they ouglit to give their Verdi£t before they 
are difcharged j Meaning only, that a Jury in a Capital 
Cafe cannot be adjourned and feparated after Evidence » 

given, but muft be kept together 'till they agree on their 
VerdiQ. The Occafion which led them to fay this ^ 
fbeweth, that the Cafe of an Adjournment was what * 
they had then in Contemplation^ and not the Cafe of a 
Total Difmiflion of the Jury. And fo doth the Reafon 
they give for the PraAice ; this, tliey fay, is done for 
fear of Tampering and Corruption, In the Cafe of a 
bare Adjournment there may be Room for this Fear, 
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but in the Cafe of a Total Difmiflion, when no Vcrdi^ 
i& to be given, there cannot. 

4 StateTrials, They infifted on Rockwoodh Cafe as a Cafe in Point. 
For had the Prifoner's Council taken Exceptions to the 
IndiQment coming within the ReftriSions of the A(5t of 
the 7th of King William ; and had thofe Exceptions been 
allowed, the Indi fitment muft have been Quafhed, and 
the Jury, though fworn and charged, muft have been 
difmifTed; and yet it cannot be iniagined that the Quafli* 
ing that In^i&nfi^nt and difcharging that Jury, would 
have difcharged the Prifoner f^-om anfweririg to the Trca- 
• Ton on a Frelh Bill of Indifibnent. 
^ As to the three Refolutions reported by Cartbew^ the 
two laft, they faid, are manifeftly againft Law, in the 
latitude laid down in that Book. The King in a Civil 
Cafe may by His Prerogative withdraw a Juror, for he 
cannot be Non-fuit ; And it i§ frequently dpne in Infor- 
mations in the Exchequer on Account of the Revenue ; 
And though the Court refufed to do it in the Cafes of 
Morgan and Jeljs cited on the other Side, yet in the Cafe 
of ont Wilkinfon^ Pafcba 6. Geo. 2. which was an Indi£k-t 
ment for mifapplying Money raifed on the Scavengers 
Rate, the Court did difcharge the Jury at the Praye( of 
Mr. ]wK\ctAbney then one of the King's Council, with- 
out the Defendant's Confent. 

It is objeQed^ that a Prifoner may be drawn into a 
Confent to his own Prejudice ; But certainly a Prifoner 
may do much more than Confent, he ,may abandon all 
Defence, he may plead Guilty. He may on his Trial 
ivaye all his Challenges and put hirnfelf on the firft 
Twelve that (hall appear. An Acceflary cannot be 

Z. Hale. 224. brought to his Trial before the Principal is convified oi 
outlawed ; But if he pleafeth he may wave that Privi- 
lege and fubnait himfelf to a Trial, and it (hall not be 
Error, becaufe be cgnfented, Befides in the prefent Cafe, 
what was done was at the Prayer of the Prifoners, and, 
lis the Court then took the Cafe, manifeftly for theif 
Advantage. . * 

Cases may happen, where the Court, Ex debito Jufli* 

J . Hale. 3 ;. //W, and out of Regard to the Prifoner, ought to difcharge 
the Jury, and poftpone the Trial. The Cafe put by Lord 
tiale of a Madman putting himfelf on his Trial is ftrong 
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to this Purpofe. And other Cafes of the like Kind majf 
be put.- ' 

On the whole they prayed Judgment for the King, 

Sir yobn Strange tited a Record of Htlary 8. H. 7. 
Rot/^. a Copy whereof he brought into Court. It was 
an IndiSment for Murder, and not Guilty pleaded. 1 he 
Jury having heard all the Evidence, withdrew to con- 
fider of their Verdift, and being returned, delivered tneir 
Verdift into Court in Writing. And being examined by 
the Court how they came by that Writing, confeflcd that 
it was delivered mto their Hands by the Pnfoner 'at the 
Bar as they paffed by him. The Court thereupon dif- 
charged the Jury of the Prifoner, and comniitted them * ' 
for this Miibehaviour. And a new Venire was awarded. 
And the Second Jury brought him in not Guilty. 

The Arguments being long, and the Day far (pent, the 
Court deferred giving their Opinion to the 28tb« ' 
December 20. 1744,- 

On this Day, prefert the fame Judges as on the 1 5th. 
The Court delivered their Opinions Seriatim: And alls 
except One, agreed that Judgment ought to pals upon 
the rrifoners. They agreed, That admitting the Rule 
laid down by hard Coke to be a good general Rule, 
yet it cannot be universally binding ; Nor is it eafy to lay 
down any Rule that will be fo; The ftule cannot bind 
in Ca es where it would be produQive of great Hardlhl^ 
or' manifeft In juftice to the Prifoner* / 

In the prefei t Cafe, the P»ifpners were advifcd upon 
their TriaV tbobje^ to the J'lrifdi^ion of the Court ; 
But having pleaded to'iffue, it vrzsjaid that they were 
too late with that Objedion. - In order therefore to let 
them into the Benefit of this Objeftion, Liberty is gi- 
ven them, at their Requeft, to withdraw their Ple^i of 
Not Guilty, before Evidence given, and to plead to the 
Jurifdiaibn. -Now the Plea of NotGuil-y being with- 
drawn, the Jury had no Ifluie to Try^ nor Evidence be- 
fore them, and muft of Courfe therefore be discharged; 
And confequently the Prifoners have no Right to com- 
plain of that which was a neceffary Confequencc of an 
Indulgence {hewn them by the Court. 

The Judges who concurred in this Opinion paid very 
little Regard, to the Refolution reported by Cartbewyn^x, 

only 
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pnly for the Reafons infifted on by the Council for the 
Crown, but becaufe, as no other printed Report of that 
Time taketh any Notice of this Refolution, it is very 
doubtful whether there ever was any fuch Refolution or 
no. Efpecially fince Mr. Baron Clarke informed the 
Court that he hath a MS. Report of the late Lord Chief 
Juftice Eyre of the Cafe of the King and Perkins y in 
which Cafe Cartbeio fuppofeth Holt to have reported this 
Refolution. 

The Cafe was thus, Perkins was indiQed for Perjury 
in an Anfwer in Chancery : The Iflue came on to be 
tried before/j?/^ at the Sittings m Guildhall iht ninth Day 
of November 1698. When the Bill was produced by the. 
Council for the Profecution in order to intitle them to 
read the Anfwer, it appeared that the Bill had never been 
filed, fo that neither Bill or Anfwer could be read. 
Holt ofFered to (lay 'till the Profecutors could fend the 
Bill to the OfEce and have it filed. But they forefeeing 
that it couM not be done in any reafonable Time, their 
Council infifted on behalf of the Crown, upon with- 
drawing a Juror ; Holt wopld not allow of it, and the 
Defendant was acquitted. 

Holt upon this Occafion faid, ** I have had Occafion 
f * to confider of this Matter, In Criminal Cafes a Ju- 
" ror cannot be withdrawn but.by Confent. And in Ca- 
f* pital Cafes it cannot be done, even with Confent." 

This is the whole of the Cafe as reported by Eyre, not 
-a Word of any Refolution of the Judges on the Point. 
And Holt[s Manner of Expreflion, I have bad Occajion to 
cmfidiry feemeth to imply that the Opinion he gave was^ 
the Refult of his own Thoughts on the SubjeS. 

With regard to frtfr/sMS. it was obferved by Mr. 
Juftice Ahneyy that T^racy was * not an Englijb Judge at 
the Time the Judges are fuppofed to have come to thcfe 
. Refplutions, or even fo early as the Year 1698. And 
therefore he muft have taken up the Matter upon Re-^ 
port ^t fecond hand. 

Ti^EY all >^reed that the Opinion of the Judges in 

rLord Z>4?//?«fre's Cafe doth not affeffc this Qgeftion, for 

the Reafons infifted on by the King's Council; And 

joined in .condemning the Proceedings in the Cafe of 

>^bit^jbrjsad 3^ i^nnuick, as cruel and illegal. 

* He was an Irijb Judge at this Time. 

The 
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ThIs learned Judge who diflented, admitted that the 
tlifchargihg the Jury in the prefent Cafe was an Inftance 
of great Indulgence towards the Prifoners. But he 
thought it fafer to adhere to the Rule of Law, which is 
clearly laid down by Lord Coke, thaft, upon any Account, 
to eflablifh a Power in Judges which, it is admitted, hath 
been grofsly abufed^ and may be fo again. 

He obferved that ManJeWs Cafe was the firft, and ex- 
cept the prefent, is the only Cafe wherein the Prifoner's 
Confent appears to have been taken: And that the afking 
the Prifoner's Confent in ManfelPs Cafe plainly betraycth 
a Confcioufnefi in thfe Judges that the Thing was irre- 
gular, and could not be done at the Difcretion of ihe 
Court. 

Cases He faid haVe been piit where theCircutnftances 
^f the Prifoner feem to require that filch a Power (houid 
be lodged in the Court. And other Cafes may be put, 
where public Juftict feemeth to require the fame. But 
thefe are particular and (ingle Ineonveniences^ And the 
Policy of the Law of England, and indeed the true 
Principles of all Gbvernrrtent, will rather faffer many 
private Incdnveniehces than introduce On6 public Mif- 
chicf. 

He confidered the Trial by the fame jury which is 
fworn and charged with the Prifoner, as Part of the Jus 
publicum ; as a facred depofitum committed to the Judges, 
which they ought to dcsJiver doVn inviolate fo Pofterity, 
And concluded that the Trial oil the 29th b^ing irregularj 
No Judgment ought to be given on that Convifition. 

But Judgment wias giveft as iii Cafes of High Tfeafon* 

Mr. Jufticc Fojler delivered his Opinion in this Caft 
as fplloweth. 

This Cafe hath been very well argued at the Bar ; but 
theCouncil on both Sides went into theGieneralQueftion, 
touching thePdwer of the Court to difcharge Juries fwofn 
flLnd charged in Capital Cafes, further than I think was 
neceflary. 

The General Queftion is a Point of great Difficulty, 
and of mighty Importance. And I take it to be ohe of 
thofeQueftions, which are not capableofbeingdeterniined 
by any generalRute that hath hitherto been laid down, or 
poflibly ever may be. For I think it is impoffible to fix 
upon any fingle Rule which can be made to govern the 

infinite 
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infinite Variety of Cafes which may come under this 
general <3^eihibn, without manifeft Abfurdity; and in 
iome Inftancesy without the higheft Injuftice. 
, I therefore choofe to confider the prefeni Queft'on 
Cngly as it ftandeth upon the Record, and to throw out 
of it every Confideration that is foreign to it. And pof- 
fibly by fo doing moft ot the Objections that have been 
made in the prefent Cafe may receive this Oiort Anfwcr, 
That they are levelled at an improper Exercife of the 
Power, but do not reach the prefent Cafe. 

The Queftion therelore is not, whether a Jury may 
be difchargfed after Evidence given, in order to the prefer- 
ring a new Indidment better fuited to the Nature of the 
Cafe; where, through the Ignorance or Collufion of 
the Officer, or the Miftakc of the Profecutor, the Fafit 
laid varieth from the real FaQ, or cometh (hort of it in 
Point of Guilt. 
Keil. 46. ^2. This was frequently done before the Revolution, and 
Comb. 401. in one or two * Inflances iince. But this is not the Pre- 
feiu Quiertipn; 

Nor is the prefent Queftion, Whether the Court may 
^ifcharge a Jury fworn and charged, where undue Prac- 
tices appear to have been u<*ed to keep material Witncffes 
i. Vcttt 69. 9ut of the Way; or where fuch WitneflTes have been 
pr^v^nted ,fcy fudden and unforefeen Accidents. 

This like wife is not the Queftion, arid I gi e no Opi- 
nion on it; only let it be remembefedf that Lord Chief 
Juftice flale juftifieth this PraQice, which he faith pre- 
f.Hale. 29s vailed in his time and had long prevailed, bv ftrong Ar«^ 
296. 297. g;urrients drawn from th^ Ends o^ Government and the 
Demands of public Juftice. 

Nor is it now a Queftion, nor I hope will it ever be 
a Queftion again, Whe her in a Capital Cafe the Court 
may in their Difcretion difchargea Jury after Evidence 
given and concluded on the Part of the Crown, merely 
for want of fufficient Evidence to conviS ; and in order 
to bring the Prifoner to i fecond Trial, when the Crown 
may be better prepared. 
z, StateTrials. This was done in the Cafe of Wb'ttebread and Fenwick,, 
and it was certainly a moft unjuftifiable Proceeding. I 
hope it will never be drawn into Example. 

♦ See Anne Havfkin'u Cafe inf. 

* . '* ^ 

Nor 
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Nor is the preftnt Quefiiony Whether the bare Con- 
Fent of the Prifoneri tinaififted by Council and confenting 
to bh own Prejudice^ will render the Court quire blam^- 
iefs in difcharging a Jury after Evidence on both Sides; 
And concluded. . 

This was done in the Cafe of Manfell, which hath^* And. 103. 
been cited at the Bar : But I thirik it ought not to have 
been done; for notwithflanding what the Record faith of 
the Uncertainty and InfuiBciency of the VerdiQ> the 
Truth of the Cafe was no more than this. The Jury 
were not agreed on any Verdift at all ; And therefore no- 
thing remained to be done by the Court, but to fend them 
back, and to keep them together, 'till they (hould agree! 
to fuch VerdiQ as the Court could have received and re- 
corded ; and the Prifoner ought not to have been drawn 
into any Coiifent at all; For in Capital Cafes I think the 
Court is fo far of Council with the Prifoner that it (hould 
not fuflFer him to cbnfent to any Thing manifeftly wrong, 
and to his oftn Prejudice* 

I tholught ptoper to premife thefe Things in order to 
clear the ptefent Queftion of every ConAderationi which 
I take to be Foreign to it; , 

And now I will (late what I take to be the prefent 
Queftion: Arid thai is^ . 

Whether in a Capital Cafe, where the Prifoner 
may make his full Defence by Council, the Court may 
not difcharge the Jury upon the Motion of the Prifoner's 
Council, and at his own Requeft, and with the Confent 
of the Attorney General before Evidence given^ in order 
to let the Prifoner into a Defence, which, in the Opi- 
nion of the Court, he could not otherwife have been let 
into. 

And I am clearly of Opinion that a Jury may in fuch 
a Cafe be difcharged. And that the difcharging the Jury 
under thefe Circumftances, will not operate fo as to dif- 
charge the Prifoner from any future Trial for the fame 
OfiFence, ^ 

It feems that an Opinion did once prevail that a Jury 
once fworn and charged in any Criminal Cafes whatfoe- 
ver, could not be difcKarged without giving a Verdifk ;Rav, 84, 
but this Opinion is exploded in Ferrar*% Cafe ; and it is ' 
there called a Common Tradition which had been held by 
many learned in the Law. 

My 
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• Mr Lord Coke was one of thofc learned Men who 
gave into this Tradition^ as far at leafl as concerneth 
Capital Cafes ; and He layeth down the Rule in very 
general Terms, in the Pafiages which have been cited 
, on behalf of the Prifoners from his firft and third Infii- 

tutes. 

j^. 169- The fame Rule is laid down in Hak^s Sutnmary of 

the Pleas of the Crown. A very faulty incorred Piece, 
never fevifed by him, nor intended for the Prefs. 

But as his Lordfhip in his Hiftory of the Pleas of 
the Crown juftifieth the contrary PraSice, his Autho- 
rity is clearly oii the other Side of the Queftion. And 
his Authority is the more to be regarded, becaufe he had 
feen and well confidered the Paflages cited from Lord 
Coke ; though I believe the Rule, as it ftandeth in his 
Summary, hath contribiited not a little to the confirm- 
ing many People in Coke*s Opinion. 

My Lord Coke layeth down the Rule in veiy General 
Terms ; but he hath not giv6n us any of thePrinciples of. 
Law or Reafon whereon he groundeth it. He hath indeed 
in his firft Inftitute, cited one, and but one Authority in 
fupport of it, and that Authority doth not, to my Ap* 
prehenfion, in the leaft warrant it. 

U.E, 3. i8« A Man was indidied for Larceny, and upon his Ar-^ 
raignment pleaded Not Guilty and put himfelf upon the 
Country : And afterwards when the Jury was in Court, 
he prayed the Liberty to become an Approver, and this 
was denied him; for when Iflue is joined, it ought to be 
tried. And he was tried and found Guilty, and hanged. 
This is the whole of that Cafe. Here is not the leaft 
Intimation given of any general Principle, that a Jury 
oncefworn and charged cannot be difcharged without giv- 
ing a Vcrdid: ; nor did the Couf t, as I apprehend, go 
upon that Principle. It went uppn a Principle quite dif« 
ferent, a Principle adapted folely to the Cafe then before 
the Court, which I (hall mention presently. 

Cbrone, 440. Indeed Fitzberberty who abridgeth this Cafe, doth 
fay, that the Reafon of the Judgment was, that the In- 
queft having been once charged, could not be difcharged ; 
Which poflibly might induce Lord C}9ke to draw th€ 
fame Con^lufion from that Cafe. 
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,, But the Rcafon given by Fitzberhert is nottheRea- 
fbn given in the. Book. Nor doth it fo much as appear by 
the Book that the Jury was fworn ; the Words of th6 
Book are, f* Jpres quant I* Enqiieji Juit icy^"^ afterwards 
when the Jury was here, 6r in Court; whether fworti or 
not, doth not appear by the Book. But whether the Jury 
was fworn or not, there was not' the leaft Occafion to re- 
fort to any general Principle, T^'hat a Jury once fworn 
cannot be dijcbarged : , becaufe there was, as I hinted be- 
fore, another Rufe at hand adapted to the Cafe of an 
Approver, which. I think wholly governed that Cafe. 

And the Rule was this, that the Peffon who had once 
pleaded to ifliie, could not after that be admitted to a 
Confeffion in order to fave his own Life, by charging 
other Perfons fuppefed to be his Accomplices in the 
fam6 Fafi*' For Ijy once folem'nly denying the Faft up- 
on his Arraignment, he bad, in the Opinion of thofe. 
Times, loft all Credit^ arid fo could not be received as an 
Evidence acainft other People. . 

This Rule Is laid down by Stanjord^ and it prevailed^*- ^^r. 144; 
fora long Time: And 'tis obfervable, that Brco^^r, who p* ^ 
abridgeth th^ very Cafe, carrieth the Reafon the Court ^^^' ^o^o^^- 
went upon no farther than the Law then went in the^** 
Cafe of an Approver ; His Words aire, ^* A Man was 
**' arraigned for Felony arid pleaded Not Guilty, and af- 
«* terwards woulid have.become an Approver, and was 
** not fufFered, hecaufebe had joined IJfue hefareP Not 
fcecaufe the Jury was fworn and could not be difcharged, 
but becdufe he had on his Arraignment denied the 

Faa. . ; > . . ' i .; ^,^ ; - ■ 

Thus then ftandetfi the Cafe with regard to the fingle 
Authority cited by Lord Coke\ the Judgment did not gb 
upOa the general Principlis laid down by him and Fitz- 
berberty but upon a Principle peculiar to the Cafe of an 
Approver. , 

It muft be owned that the Judges did in after times 
abate of their Rigour with regard to the Cafe of Ap- 
provers : and did admit Perfons to the Liberty of 
approving, not only after Iffue joined, but even after 
tne Jury was fworn and Evidence in part given; but 
feldom after the Evidence gone through and concluded >, 
^s appeareth from feveral Inftanccs merrtioned by Lora 

ti^i^^ a Hale, 2 28; 

C But * 
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But then it mnft be owned on the other hand, thai 
whenever they did fo> they went in flat Contradidion to 
the general Rule laid down by Coke and Fitzherbert, 

I will only add with regard to this Point, That the ad- 
mitting, or not adnnitting Perfons to become Approvefs, 
was always confider-ed as a Matter of mere Dijcrethh irt 
the Court ; as a Matter of Grace and not of Right. And 
yet we fee that in a Matter of mere Difcretion the Court 
did frequently upon the Special Circomftances of the 
Cafe, discharge Juries after they Were fworn and charg- 
ed, and had in part heard the Evidence* 

These tnftances therefore muft be cohfidercd as 
fo many Exceptions to the General Rule: though I 
confefs they do not come up to the Cafe of difcharg- 
ing one Jury, and bringing the Prifoner to his Trial by 
another. 

But ftill they fibew that the Rule now cbtitended fo^ 
• on the Part of the Prifoners, cannot be true in the Lati- 

tude the Words import. And I think they do in part 
flicw what 1 hinted in the Beginning, that no General 
Rule can govern the Difcretion of the Court on this 
Queftion^ in all poilible Cafes and Circiimftances. 

But this will appear in a ftronger Light in thofe Ca-^ 
fes where the Circumftances of the Prifoner appear on 
his Trial to be fuchj as that the Trial cannot proceed 
without manifeft Iftjuftice to him. 

A great Variety of Cafes might be put upon this Head. 
But as this is a Point which ought to be treated with 
great Caution, I think it fafer to cite a Cafe which I find 
Hated to my Hand, than to fuppofe and argue from any 
Cafes of my Own* 
I Hale. 35. - The Cafe I meati is that put by Lord Haie, which 
was mentioned the laft Time at the Ban 

** In Cafe a Man in a Phren^y happeti by fome 
<* Overfight to plead to his Indidmetit and put himfelf 
*^ on his Trial : And it appeareth to the Court oft 
** his Trial that he is Mad ; the Judge, in Difcretion, 
** may difcharge the Jury of him ; and remit him to 
** Gaol to be tried after the Recovery of his Under^ 
'« (landing.'* 

But without reforting to Authorities in a plain Cafe, 
the common Senfe and Feeling of Ma'hkind, the Voice of 
Nature, Reafon^ and Revelation all concur in this plain 

Rule, 
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Kule, That no Man is to be condemned unheard \ and 
confequently no Trial ought to proceed to the Condem- 
nation of a Man who by the Providence of God is ren- 
dered totally incapable of ij)eaking for himfelf, or of in- 
ftni3ing others to fpeak for him. And Common Icnfc 
will at the fame Time tell us, that the^bare poftponing 
a Trial under thefe Circumftanccs, will not difcharge the %, 

Prifoner from a future Trial, when his prcfent Difabili- 
ty (hall be removed* 

This Cafe is furely an Exception to any General 
Kule that the Wit of Man can lay down on this Point. 

Another Cafe which I take to be an Exception to 
the General Rule contended for in behalf of the Prifo- 
pers, is, when by the Indulgence of the Court, and the 
Confent of the Attorney General, the Trial of the Ifllie 
goeth off, after the Jury fworn and charged ; in order to 
intitle th6 Prifoner to fome Advantage in Point of De- 
fence, which in the RigoUr of the Law he could not 
otherwife be intitled to. 

And this I apprehend appeareth front the Cafe of4-StateTnali 
Rookwood which alfo was cited at the Bar. 

In that Cafe the Jury was fworn and charged, and th^ 
Indiftnient opened by the King's Council, The Prifo- 
ner'8 Council then offered fome Exceptions to the Indififc- 
ment^ apprehending, as they faid, that lince the ASt of 
7th King W. declareth that the Exceptions therein men* 
tioned fliall not be taken ajter Evidence given t the Prifo- 
ner by a favourable Con(lru3ion of the AS, had Liber* 
ty to take Exceptions at any I'ime before Evidence^ 

The Court was unatiimouily of Opinion that thcPri-s 
toner's Council had lapfed their Time for taking any Ex- 
ceptions at all. That the proper Time for taking Ex-* 
ccptions is before Iffue joined, or at leaft before the Jury 
fworn. 

And yet it being a Cafe of Life^ and bn a ne^ A^ 
of Parliament, the Court did agree that in that Enftance 
only, the Council (hould be at Liberty, with the Con- 
fent of the Attorney General, to take their Exceptions i 
confining themfelves to the Exceptions mentioned in the 
A6t of which they could not have the Benefit in Airctt 
of Judgments 

The Prifoner's Council declined .to enter into their 
Exceptions under thai R^ftriffion, and fo the Trial went 

' C % * Qtii 
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on. But had Exceptions under the Reftriaions of that 
AGt been taken and allowed, the Indiftment muft have 
been quaihed ; and the Jury then ftvorn and charged 
muft have them difcharged without giving a Verdid. 

Lord Chief Jufticc Hoit did not come readily into 
the Expedient propoled by the reft of the Judges, of 
letting the Pnfoner's Council into their Exceptions, even 
wrth the Conient of the Attorney General : and i» the 
Conclufion declareth that the Attorney could not con- 
4.StateTrials.fcnt to it, Unlefs be would alfo confent to dif charge the 
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Jury. 

Ti^^EsH are his Words as I have taken them from the 
printed Trial. His Lordftiip furely at that Time enter- 
tained no Doubt, that at the Prayer of the Prifoner and 
his Council, and with the confent of the Attorney Ge- 
neral, a Jury fworn and charged in a Cafe of High Trea. 
fon might be difcharged. The. other Judges prefent 
'(\^ho were the Lord Chief Jufticc of the Common Pleas, 
the Lord Chief Baron, and four of the puifne Judges) 
ftiuft certainly be of the fame Opinion; Oiherwife they 
would never have given way to the taking of Exceptions, 
which if they had been allowed muft have ended in dif- 
charging the Jury : and at the fame Time could not iH 
the Nature of Things hfive operated, fo as to difcharge 
the Prifoner from anfivefing to another IndiSment for 
the fame Offence. . . 

It is faid, on the Authority of a very fliort and im- 
perfe£t Note in Cartbew^ That in lefs than two Years 
afterwards, all the Judges- of England upon debate 
among thcmfelves came to a Refolution, that in Capital 
Cafes a Juror cannot be withdrawn,' though all Parties 
confent to it. . 

It JiVas very properly aiked by the Council for the 
Crown, upon what Occafion this Debate among the 
Judges* was had? whether any Cafe was then depending 
in Judgment before them- which gave rife to the Confe- 
rence, and which was to be governed by this Rcfolution,- 
and what were the particular Cir(^umftances of that Cafe, 
if any fuch there was ? Thefe queftlbns t fay w6p6 very 
properly afked. For the true Extent of afi Rules of this 
Kind, however generally they may be penned, is, and 
always will be, in a great Meafure, adjufted by the Cir- 
^umftances of the Cafe linder Confideration at the Time 
when the Rule appears to be given. 

It 
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It feems Endeavours have been ufed to come at the 
neceffary Light in thefe Fgrticulars^ but to no Purpofe. 
Only it i> (aid upon the authority of a MS. of a late Tracy, 
learned Judge, that this Refolution among others, was 
taken upon a Conference among the Judges in relation to 
an Indidment againft the then Sheriffs .of London for a 
bare Mifdemeanor, but what were the Circumftances 
of that Cafe or what became of it doth not appear. And 
therefore I freely own, this JExtrajudicia} Opinion (for 
with regard to Capital Cafes it is Extrajudicial) weigh- 
€th very little with me in the prefent Queftion ; And 
<k>th by no means fhake the Authority of Rookwood's * 
Cafe which I take to be a Cafe very nearly in point with 
the prefent ; and moreover was a Cafe where the Point 
did judicially come before the Court, and in which the 
Court had the Afliftance of very able Council on both 
fides of the Queftion. 

The only Difference between the Cafes is this. Rook- 
'wood could not have had the Benefit of his Exceptions 
without the Indulgence of the Court, and Confent of 
the Attorney General ; wherpas the Prifoner§ at the Bar 
might, in my Opinion, have had the full Benefit of their 
Point of Law \yithouJ either. I need not repeat what I 
faid on this Head the laft Time I fpol^e of this Matter. 
IJut as a Doubt arofe on that Point, the Expedient now 
under Con fid|B ration jvas thought of. This expedient the 
Court came Into at the Prayer of the Prifoners and their 
Council, and with the Confent of the Attorney General. 

Not to bring the Prifoners Lives twice in Jeopardie, 
(which is otie great Jnconvenience of difcharging Juries 
in Capital Cafes) but merely in order to give them one 
Chance for their LJvi?s, which it "juas apprehended they 
had loft by Pleading to Iffue. 

Nor was it done to poftpone their Trials to an unrea- 
fonable Diftance^ when their Wimefles might be dead or 
wearied out by a long and expenfive Attendance, (which 
is another great Inconvenience which may attend the dif- 
charging of Juries atDifcrei'on, and was an Ingredient of 
great hardihip in the Cafe of Whitebread and Penwick) but 
in order to bring them to a Trial with all the Speed that 

♦ See Holt*^ and Xracy\ Opinion in 1704. in the Cafe o( 
Anne Hanukins^ at the End of this Cafe. 

C 3 might 
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might be, in Cafe their Plea (hould be over-ruled. And 
accordingly they were Tried the very next Day, as i'oon 
as Judgment was given on their Plea. 

Up,on the whole, my Opinion is, that all general 
Rules touching the Adminiftration of Jafticc mijft be io 
underftood, as to be made confiftent with the fundamen- 
tal Principles of Juftice. And confequently all Cafes 
where a ftriS Adherence to the Rule would' clafti with 
thofe fupdaniental Principles, are to be confidered as fo 
many Exceptions to it. The Cafes I have mentioned, 
and many others that might be mentioned, are Excepti- 
ons xo the General Rule infifted on in behalf oif the 
Prifoners. 

The Cafe at Bar is I think an Exception to that Rule; 
and at the fame Time ftandeth clear of the Inconve- 
niences mentioned by the Prifoner's Council. 

The difcharging the Jury in this Cafe was not a Strain 
jn favour of prerogative, it was not done to the Prejudice 
of the Prifoners, on the <:ontrary it was intended as a 
Favour to them. 

In that Light I fay it was confidered by the Court, 
in that Light it was confidered by the Prifoners an^ their 
Council, and accordingly they prayed it; and in that 
Light Mr. Attorney General, with his ufual Candour, 
confented to it. 

And in that Light I know of no Objeftion in point 
of Law or Reafon to it. And therefore I am pf Opini- 
' on that Judgment ought not to be arrefled, 

Mr. Juftice Trac/s MS. having been cited in the 
foregoing Cafe by the Prifoner's Council and taken fomc 
Notice of by the Court, I think it not amifs to fubjotn 
from the Jame MS. which I had not then fcen, a Report 
C>f the following Cafe. 

<< At the SeiTlons at the Old Baily before Eafter Term 
<* I 704, Anne Hawkins was indiSed for breaking thft 
" Manfion Houfc of Samuel Story in the Night-time. It 
<* appeared on. Evidence that the Hoiife belonged to the 
<* African .Company, that Story was an Officer of the 
^* Company, and that he and many other Perfons as 
*\ Officers of the Company had fcparate Apartments in 
H tfie fJoiife, in whifjb. t)iey inhabited arid lodged ; and 

^^ that 
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*< that the Apartment of Story was broke open. It was 
<* held by Holt Chief Juftice, Myfelf^ and Baron Bury^ 
f* That the Apartment of Story could not be called bis 
« Manfion Houfe ; becaufe he and the others inhabit in 
f* the Houlc merely as Officers and Servants of thp 
^< Company: And thereupon ibejury was difcbarged ((f 
*< this IndiBmentf and it was amended^ and laid to be the 
f^ Manfion Houfe of the Company." 

The Record had been looke4 into. It warranteth 
the Report of the learned Judge in the Tubftantial Parts 
of it, though in fome Points it is defedive. Two Bills 
were in F^fl: preferred againft the Woman, the firft for 
Burglary and Larceny in the Dwelling Houfe of Samuel 
Story y to which flie pleaded and put herfelf upon the 
Country. The fecond for Burglary and Larceny in the 
Manfion Houfe of the African Company, in which fhe 
is charged to have committed the Burglary upon the 
fame D^^,and to h^ve ftolen the^^rj' fame Goods, as in 
the former Bill. 

It appeareth upon this fecond Bill that flic was ac- 
quitted of the Burglary and found Guilty of the Larce- 
tiy. But it doth not appear by any Entry on the firft, 
that the Court proceeded on it farther than the receivr 
ing and recording her Plea, and remanding her to A/ipw- 
gate'y probably 'till the fecond amended Bill could be pre- 
pared and fent to the Grand Jury,. But certainly it is 
niorc reafonable to impute this DefeS to the Neglect of 
the Officer who omitted tq make the proper Entry, than 
to imagine that the learned Judge was totally miftaken 
in a pUin Matter ofFaft, falling within his own Know* 
ledge. 

Another Circumftance which may b^get fome 
Doubt might be, and prob::bly was, owing to mere Acci^ 
dent. The firft Bill is now found upon the File among 
the Indiftmcnts of the then next preceding Seffions 
[March 8th 1703.] But it ought to be remembered that 
neither Holt^ Tracy nor Bury attended at that Time : 
And that it appeareth by the Record that they all did 
attend at the following Seffions. At which Time, ac- 
cording to the Judge's Report, the Point came under 
Confideration upon Evidence given on the firft Bill, 
and the fecond amended by the DireSion of the Court 
was preferred. 

C 4 ' The 
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72^^ Cafe of Mr. Charles Ratcliffe, 
V Michaelmas, 20. Geo. 2. in the Kind's Bench. ^< 

HE was concerned with his Brother, the late Earl 
oi'Dtrwentwoter^ in the Rebellion of 17 15 ; and 
in May 1716, was cdnvided and attainted of High Trea^ 
fon before Special Commiffioners of Oyer and Termi- 
ner purfijant to the AS of the firft of Geo. I. While 
he was under Sentence of Death, and probably before 
|he Aa of General Pardon of the third of Geo. I. * 
pafled, he inade hi^ Efcapc out of Newgate and got over 
10 France. •'".:■' ' .... 

• At the latter End of the Year I745> he was, with 
feme other Officers, French, Scotch, and Injb, taken on 
the Coaft on hoard a French Ship of War; which was 
Loaden with Arms, Ammunition and other Warlike 
Stores, bound; as was fuppofed, for Scotland yvrhert the 
Rebels were at that Time in Arms. 

On Friday the 21. November 1 746, he was brought 
to the Bar by virtue of a Habeas Corpus direfied to the 
Conftablepf the Tower or his Deputy: And the Record, 
of his Conviftion and Attainder, was at the fame Tunc 
removed thither by Certiorari. 

The Habeas Corpus with the Return, and alfo the 
Certiorari and Record of the ConviSion and Attainder 
being read, the fubftance of the Record was opened to 
Jiim in Englijb by the Secondary on the Grown fide ; who 
then a(ked him what he had to fay why Execution fliould 
not be done upon hini according to the Judgment. He 
prayed that Council might be aflSgned him, and named 
Mr. Pord and Mr. JoddreH; who were accordingly af- 
iigned his Coimcil. • ' ; 

They prayed a few Days Time that they might 
jiave.an Opportunit!y of knowing from the Prifoner 
himfelf th<e Truth and Merits of his Cafe, which was 
granted. ; . 

' 'They alfo prayed a Copy of the Record, which was 
denied them. But' the Officer, by the Direfkion of the 
Court, read ovier the Indidment a fecond Time very dif- 

* §c^ the 45 th Scft. of the Aft. 

, ^ tinfUya 
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fLinSdyt and the Prifoner's Council took Notes of it, and 
the Prifoner was ordered upon Monday next. 

His Council moved for a Rule of Court that they 
might have Accefs to their Client at all feafonable Times. 
But hisSoHicitor admitting that he had obtained a War- 
rant from a Secretary of Stat^ to the fame Purpofe, the 
-Court did not make any Rule in the Ca!e, nor did the 
Council prefs it. But the Court declared. That if the ' 

Secretary's Warrant had not been obtained, they would 
'have made fuch Rule. For the Prifoner is now the 
•Prifoner of this Court ; and the Lieutenant of the Tow- 
«r is, as far as concerneth the Prifoner's Caie, a Minifter 
•of this Court, and fubjed to the Rules of it. 

November 24. 1746. 
The Prifoner was brought to the Bar, and being again 
arraigned, he. Ore tenus, pleaded that he is not the Per- 
fon meniipned in the Record before the Court. The 
Attorney General, Ore tenus^ replied, the Prifoner is the 
fame Charles Ratcliffe mentioned in the Record, and this 
I am ready to verify ; and IfTue was joined. ^ 

The Prifoner's Council preffed ftrongly to put ofF the 
Trial of this Ifllie, upon an Affidavit ct the Prifoner, 
which was fvvorn in Court, that two material Witneffes 
named in the Affidavit are abroad ; one cf them at Bruf-- 
jelst and the other at Saint Germains; and that he be- 
lieved they will attend the Trial if a reafonable Time 
be allowed for that Purpofe: But the Court refufed to 
put off the Trial, and a Venire was Awarded returnable 
inflanter. For, faid the Court, this Proceeding is in Na- 
ture of an Inqueft of Office, and hath been always con- 
sidered as an indantaneous Proceeding ; unlefs proper 
Grounds for pofiponing the Trial be laid before the Court. 
It was fo confidered in the Cafe of the King againft Bark^YitW, 13. 
Jiead and others upon the fame Iffues as this is. A Venire i* Lev. 6i, 
was awarded and a * Jury returned and fworn inftant^r^* Sid. 7:^. 
to try that Ifliie. It was fo confidered likewife in the 
Cafe of the t King againft Roger Jobnflon in this Court, 
Michaelmas the Second of this King. - ^' 

If Mr. Ratcliffe hath any Thing to offer, which may 
give the Court reafonable Grounds to believe his P|^a is 

♦ See the Record inf. in Dr. Cameron^% Qzfq» 
t Sc(f a flcpof t of tji? Cafe. 
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uny Thing more than a Pretence to delay Execution, wc 
are ready to hear him ; the fingle Iffue is, whether he be 
or be n6t the Pcrfon mentioned in this Record. This is 
a Fafl: well known to bim : And if he is not the Perfon^ 
be might if he had plpafed have made fhe Matter part of 
his Affidavit, He may do fo ftjll if he can do it with Truth. 
And if he refufeth to give the Cpurt this SaiisfaQion 
touching the Truth of this Plea, the Court doth him no 
Maqnerof injuftice in denying him the Time he prayeth. 
As the Jurymen were called to the Book, the Prifo- 
ner challenged one of them, and infixed on his Right ta 
a preremptofy Challenge ; but his Challenge was over- 
R. P, C. 163. ruled* For though there are fome Opinions in the Book^i 
QQ^ L. 1 37' that in Collateral IfFues of this Kind the Prifoner hath a 
peremptory Challenge, yet the later and better Opini- 
on is that he hath not ; and the modern PraSice hath 
gpne accordingly. 
a« il^P^ z^j. Chief Juftice Hale faiths " Ip Cafe of an Iflge joined 
<* on Error in FaS afligncd for reverfing an Outlawry, 
♦< the Prifoner hath no Preremptory Challenge ;" and iq 
p. 378. of the fame Book it feemeth to be admitted as a 
g;eneral Rule, that in Inquefts of Office (and the prefent 
Trial is in Nature of an Inqueft of Office) the Prifoner 
i,L«Y, 6», bath no preremptory Challenge. In Barkfiead*s Cafe 
Is Keh, 344. cited before, the Prifoners were not permitted to Chal- 
lenge peremptorily; And in the Cafe of /^o^^r Jbi6/i/?wi, 
which hath likewife been already cited, the Court 
declared that the Prifoner had no peremptory Chal^, 
knge, 

The Jury being fworn to try the IfTue, the Indiftmene 
was read over to them in Englijh for their information as; 
to the Name and Addition of the Priffiner; and the Evir 
dence being concluded, the Jury withdrew for a few Mi- 
nutes, and then returned with their Verdift, that the Prir 
foner at the Bar is the fame Charles RatcUffe that is men^ 
tioned in the Record. 

Note, The Prifoner during the Trial of this Iffue had 
the AiTidance of his Council : who crofs-examined the 
Jfing's Witneffes, and obfcrved fully upon the Evidence. 
After the VerdiQ: was brought in, the PrifoBer^5 
Council took Notice of the Aft of Genera] Pardon paf^ 
fed in the third of Geo, I. and faid that possibly their 
Client might upon Qn/idiration be found to be intitled to 

the 
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the Benefit of it; and concluded with a Motion^ that the 
Court before they 9 ward Execution would give them 
foroe Time to ceniider the Aft, and to be informed by 
their Client touching the Circumftances of his Cafe; 
That they might be able to fubmit his Cafe to the 
Opinion of the Court, how far he is, or is not intitled 
19 the Benefit of the AS. 

But the Court declared^ that th^ Prifoner having once 
pleaded in Bar of Execution, and' that Plea having been 
falfified by the Verdift, his Plea is prercmptory, and the 
Vcrdift conclufive ; and nothing now remaincth but for 
ihe Court to award Execution. 

Mr. Juftice Fofler was fatisfied that the Principle the 
Court went upon is a good General" Rule ; but he 
thought it not tlniverfally true. He confidered the Cafe 
of a Parliamentary Pardon as an Exception to it ; for 
furely the Court will never, in any State of a Caufe, 
award Execution upon a Man who plainly ^ppeareth t0 
be pardoned. And therefore He thought that if any 
Perfon, whether as Council for the Prifoner or as ifm/- 
cuf Curia y wiU NOW Ihew that the Prifoner is intitled to 
the Benefit of the AS, he ought to be heafd. But to 
this it was anfwered by the Chief Juftice, That the Aft 
of Parliament containing many Exceptions both as to 
Perfons and Crimes, the Party who would take the Be- 
nefit of it muft plead it fpecially with all proper Aver- 
ments ; fo as to fhew that he is not within any of the Ex- 
ceptions, according to the Rerolution in the Earl of 
SaUJhwfs Cafe,' • : ' " Cartb. 131. 

The Council for the Crown did not urge either of . 
thefe Points againft the Prifoner. And I have been fincc \ 

informed that, in Favour of Life, th^y were determined 
to wave them ; and were provided with Evidence then at- 
tending in the Hall to prove (which was the Truth of the . 
Cafe) that the Prifoner, after his Attainder, made hit 
Efcape out of Newgate, which hrought him- within the 
Exception in the 45 th Seffion of the Aft. And the Pri- 
foner's Council being apprized of this, by the Council 
for the Crown in a Conyerfation between them at the 
Bar, thought it in vain to prefs their Motion any farther; 
And Execution was accordingly awarded : And a Rule 
made that it be done on Monday the 8th of December ^ 
And a Writ w^s ordered to the Lieutenant of the 

Tower 
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Tower to deliver the Prifoner to the Sheriff of Middle^ 
fex on t)iat Day ; and another to the Sheriff to receive 
him, and to caufe Execution to be done. 
' N. B, Since the Prifoner's Council, after fufficient 
Time allowed them to inform themfelves of the true 
State of his Cafe, had nothing to offer to induce the 
Court to think that their Client was intitled to the Be- 
nefit of the Aft, only thai possibly upon further Con- 
fideration he may appear to be fo intitled^ there was cer- 
tainly no Room to delay the awarding Execution upon 
fo flight a Suggeftion from the Bar. And Mr. RatcUffe 
had no Injuilice done him in that Refpeft. 

He was beheaded on Tower Hill on the Day men- 
tioned in the Rule. 
The Award ot Execution in Mr. Ratc^iffe^s Cafe was 
Cro. Jac. agreeable to the Precedent in the Cafe of Sir IValter Ra- 
495- leigb. He was convifted and attainted at IVincbeJier be- 

Hutt. 21. f^^^j.^ Special Commiflioners, and being brought into the 
King's Bench by Habeas Corpus^ Execution was there 
Awarded on the former Judgment: Judgment not being 
pronounced afrefli, it having t)een pronounced before. 
, PI ^ 23. In the Cafes of H. Stafford and of Barkjiead, Okey and 
f 4 25. Corbet^ who were attainted by AQ of Parliament, the 

1 . Lev 61 . X^nor of the A6ls was removed by Certiorari into Chan- 
I . Sid. 72. eery, and fent thence by Mittimus in^o the King's Bench : 
And the Chief Juftice pronounced the ufual Judgment 
as in Cafes of High Treafon. ' 

There was no Proceeding of this Kind in the Ca^e 
of the Duke of Monmouth, vfho was attainted by AS of 
Parliament i^fa, 2d. For the Aftion at i9If^^^mo^r hap- 
pened on the 8th of July 1685, which in that Year fell 
out to be the laft Day of Trinity Term: And on the 
l<^th he was Executed. But that was a Tmt of great 
Heat and Violence, and few things then done ought 
tp be drawn into Example. 

N. B. The AS of the 3d of Geo. I. giveth the Par- 
ty liberty to take Advantage of it on the General Iffue 
z W. and M w/7.^owf y5>^^/W/jr pleading the fame ; and o doth that on 
J * ' which the Earl of Salifbury relied. The Court therefore 

could not in the Earl's Cafe ground itfelf on the Rule of 
Pleading laid down in Cartbew ; though the Rule might 
, ^ poffibly 
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poffibly be mentioned obiter by fome of the Judges. 1 
think the true Ground the Court went upon, which in- 
deed the Reporter himftlf ieemeth to hint at, but vey 
darkly> was that the Earl having been committed by the 
Houfc of Peers upon an impeachment by the Commons 
for High Treafon, this Court cannot allow him the Be- 
nefit of the AQ ; it hath no Cognizance of the Crime 
he ftandeth charged with ; the Marter lieth before ano- 
ther and higher Judicature, and thither his Lordfhip 
muft refort. 

ANfD there he afterwards had the full Benefit of the , ^ - 

tiO, without being put to plead it. For on the 2d O^o* 
her 1690, upon reading the Earl's Petition, fetting forth 
that he had been long i. Prifoner in the Tower miwitb- 
Jianding the late A^ ^ffr^^ and general Pardon ^ Sixid pray- 
ing to bedifcharged, the Lords ordered the Judges to at- 
tend on the Monday following to give their Opinionsi 
whether the Earl be pardoned by the faid AS; on the 6th 
the Judges delivered their Opinions, That if his OfFenj*- 
ces were committed before the 13th of February 1688^ 
and not in Ireland^ or beyond the Seas, he is pardoned. 
Whereupon it was refolved that 'He be admitted to Bail; 
and the next Day he was bailed, and on the 30th of 
O^oberfhe and his Sureties were difcharged from their 
Recognizances. 

The Rule laid down in Carthew from Pkivden is laitif 
down in the iame Latitude in many of the old Books. 
But it is to be obferved, that the Ads of general Pardon 
in thofc Times had no Glaufes enabling the Party to 
•vail himfelf of the Pardon on the General IJfue witbout 
fpeciaily Pleading tbe J amt. The firft AS which hath 
that'CIaufe, that I have met with, is the k&. of Oblivion 
(i2th Cut, 2) and all AQs of general Pardon fince that 
Time have had Claufes to the fame Purpofe. 


t See the Journals of the Lords. 
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fociateSy our Jufticey afligned to hold Pleas before Us, 
Greeting : We fend you irxloied in thefe Prefents the 
Tenour of a certain Writ of Certiorari direScd to our 
beloved AJbley Cowper^Efqr. Clerk of our Parliaments, 
together with the Return indorfed upon the Back of the 
faid Writ ; and alfo the Tenour of a certain A^ whereof 
mention is made in ibe fame Writy intitledy An AQ to at- 
taint Alexander Earl of Kellie [the Perfons intended to 'be 
attainteS are here named among whom Mr. Murray // One'\ 
of High Treafon, if they fliall not render therafelves to 
One of his Majefty's Juftices of the l^eace on or before 
the Twelfth Day of July in the Year of our Lord 
1 746, and fubmit to Juftice. The Tenour of which Jaid 
A^iy We for certain Reafons have caujed to be brought be^ 
fore us into our Chancery 4 and We do hereby command Tou 
that having infpeBed the Tenour of the faidA^y Tou further 
caufe to be done thereon that which of Right, and according 
to the Law and Cuflom 0/' England, Tou Jballfee fit to be 
^ done, Witnefs Our f elf at Weftmijifter the Tenth Day of 
February in the Twentieth Tear of our Reign, The Tenour 
of the faid Writ of Certiorari, arid the Return made to the 
w , famcy and alfo the Tenour of the faid A^ in the J aid Writ 
certiorari. p^entioned follow in thefe Words, George the Second by 
the Grace of God of Great Britain 9 Prance, and Ireland, 
King, Defender of the Faith, To our beloved Ajbley Cow- 
per Efquire, Clerk of our Parliaments, Greeting ; We be- 
ing willing (for certain Reafons) to be certi-fied concern- 
ing the Tenour of a certain AS by Us made and cnaQ- 
cd, by and with the Advice and Confent of the Lords 
Spiritual and Temporal, and Commons in Parliament af- 
fcmbled at Wejiminfierf the Seventeenth Day of O£lober 
in the Nineteenth Year of our Reign, intitled An Ad to 
attaint Alexander Earl of Kellie {Names repeated] of High 
Treafon, if they fliall not render themfelves to One of 
. His Majefty's jfuflices of the Peace, on or before the 
Twelfth Day of July in the Year of our Lord 1 746, and 
fubmit^ to Juftice, Do command You that, immediately 
after the Receipt of this Writ, You do diftindly and 
openly fend before Us into our Chancery the Tenour of 
the faid AGt, with all Things touching the fame, as fully 
, and perfeQly as the fame now remaineth in Your Cuftody, 
together with this Writ. Witnefs Ourfelf at Wejlminfler 
the Seventeenth Day of February in th^ Twentieth Year 
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^1" oar Rcign. TTfe Execution of this Writ appearetl inT^t ketaro. 
m certain Schedule to this fVrit annexed as, within lam com-* 
manded. Afhiey Cowper Cler* ParliamentorJ In the 
Parliament held 'at Wtftminfter the Seventeenth Day of 
OQtober in the Tear of our Lord yi^S' ^^^ '^ ^^^ Ntne* 
teentb Tear of the Ret^n of pur Sovereign Lord George 
the Secondj by the Grace of God (t/"; Great Brttain> France^ 
andlTt\^x\Af Kingi Defekder. of the Faiib, .ah<t there con* 
tihued by Jeviral Adjournments itnlil arid untor Wednefdajr 
the Fourth Day of Jiinc f 746, by the Cohfent of the Lordt 
at well Spiritual at Tempdral, and of the Commont, and 
by the Confent of the Kiti^t JMajefiy theH prefent^ the foU 
lowing: Slatdte (amongft oiheri) wat Ordained, Ena fled ' ," i' ^f 
and EJlabhjbed. fto ^ifj An^ A^^to attaint if/<rxyj^/^TheTulc of 
Earl of Kellie [Uamfis repeated] of High Tr«!afon, if they ^^^ ^^• 
ftiall, npt rendec tl^^emfelves to .one;, of his Majcfty's 
Jtifficcs of tK^ Peace oifi or before the Twejfth jDay of 
July in the Year of oijr Lotd ij^fyfiittdfyhmtAo : , ^. 
Juftice. Whevtzs iJlexandet; Ejirl of Ifellie f[NametTh!t h&. ^ 
repeated] on or before the Eighteeitth D^y^pf Aprliyn the 
Year of our Lord 1 7469 Ptd in a Traiterbus'ar.d Hoftile 
Manner take up Arim and Levy War againft his prefent 
moft gracious Majefty ,withip this Realms contrary to 
the puty of their Ailegiance» and are fled.to avoid ^heir 
being apprehended and profecuted according to Law for 
their faid CMfe^ces; bejt therefore enaiSed by ihe King's 
nroft ExccHept Majcfty,^V;if»d iiritli the Advice and 
Confent of the Loi:ds Spiritual and Temporal, and Com- 
mons in this prefenttParliamentaflembled, and by the 
Authority of. the fame, that if the fajd Alex fender jEarl of , 
Kellie \iiamet repeated \ (hall not render themfclves to 
oiie of his Majefty*s Juftices of the Peace on 6r before, 
the i^th Day of, July in the Year, of- our Lord 1746, 
and fubitiit to Juftice for the Treafotis affgrefaid, then 
every of thcni the faid Alexander Earl of Kellte \Names 
repeated\not rendering th^rti 'elves as aforefaid, and not 
fubmitting to Juftice as aforefaid, (hall from and after 
the faid Eighteenth ,Diay , of April in ^he Vear <if our . 
Lord 1746/ftahd.and be adjudged atta«nje^of the Ajd 
High Treafon to all Intents and Purpofes whatfoe- f" 
verj and (hall fuffer and forfeit as a Perfdn attainted.pf ^ 
High Treafon by the Laws of the Land ought to fuffer 
arid forfeit; and every of the faid Juftices of thic' Peace 
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arc hereby required to commit every of them the fai J 
Alexander Earl of Kellie [Names repeated] fo furrender- 
ing Himfelf to Prifon for the faid High Tre^fon, there 
to remain 'till He ftiall be difcharged by due Courfe of 
Law, and thereof immediately to give Notice to one of 
his Majffty's. principal Secretaries of State. / Afliley 
Cowpei Clerk of Parliaments y by Virtue of the Writ of our 
Lord the King of Certiorari to me direifed^ and to thefe 
Prefents annexed y Do certify that njjbat is abo1)e written is 
the true Tenour of the Ah of Parliament abovefaid in 
that Writ expreffed. In Witnefs whereof to ibis Schedule 
I have fet niy Sealj and Juhjcribed my Namcy dated the 
ninth' Day of February in the Twentieth Tear of the 
Reign, of our faid Lord the Kirtg, and iri the Tear of our 
Lor 4 1 746. 

Mr. .Murr^rf (>eing brought ^o the Bar by Habeas 
Corpus dire£led to the Lieutenant of the Tower, the 
foregoing Record was read to him by the Secondary on 
the Cro\yn fide: And the Attorney yeneral prayed that 
Execution might be awarded. The Secondary then de- 
manded of him what he had to fay why Execution 
(houM not be awarded. 

The Prifoner Ore ienus pleaded that he did furrender 
himfelf to the Lord Juftice Clerk of Scotland (who is a 
•Juftice of the Peace) at Edinburgh the t8th of June 
laft Whereupon the Attorney General declared that: 
he had Authority from his Majefty to confefs the Truth 
of the. Prifoner's Plea, and did accordingly confefs it. ^ 
And the Court ordered the Prifoiier's Plea, and the At- 
torney General's Confeffion, to be recorded ; and that 
the Attorney take nothing by his Motion, and that the 
Prifoner be remanded. . . 

Note, This Gentleman was made ufe of aS aii Evi- 
dence againft 'LoviLo'vat on his Impeachinent. And it 
was fuggerted on that Occafion, that the Attorney's con- 
fefling the Truth of the Plei by Warrant from his Ma- 
jefty, was a Strain of Prerogative, calculated to elude 
. the Force of the Aft of Attainder, and to ferve the Turn 
"' .of making Mr, Murray an Evidence. Biit whoever con- 
fidercth that he was aSually brought before the Lord 
"juftice Clerk on the 28th of June (fourteen Days before 
the Time liniited by the hdc for his furrendering was 

expired) 
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expired) and was the fame Day by him committed to 
the Caftle of Edinburgh f where he was kept clofe Pri- 
foner> 'till he was removed to the Tower; whoever con- 
fidereth this, niuft admit, that, with whatever View 
he might be brought up at this Time,' he had merely that . 
Juftiice done him now by his Majefty's Order, which at 
one Time or other, whenever he fhould have been 
not be denied the Foot of the KQt of Attainder, coulJ 
brought upon him. 

The Intent of the ASt was anfwered by his being 
made amefnable to Jn(ticc before the Time limited for 
his. Surrender. And he being kept clofe Prifoner 'till 
the Day for Surf endefing was part, it was put out of hi^t 
Power to comply ftri^ly with the Letter of it ; and 
therefore his Non-compliance ought not to be fatal to 
him *. 

See Roger JahnforCs Cafe before, 

Paf. 20. Geo. 2. B, R. 
Tbe Cafe £/*JohnHarvey. 

PI/EAS before our Lord the King at Wefiminjier ot 
Eafier Term, in the Twentieth Year of the Reign ' 
of. our Sovereign Lord George the Second, by 
the Grace of God of Great Brithin^ Frame and 
Ireland^ King, Defender of the Faith. 

Amongft the Pleas of the King Roll. 

Middlefex. . Our prefent Sovereign Lord tbe King batb, 
fent t9 bis Keeper of bis Gaol of Newgate i// Writ clofed 
in tbefe Words (tbat is .to fay) George- the Sccond> by , 
the Grace of God of Great Britain, France, and Irelandi 
King Defender of the Faith> To the Keeper of our 
Gaol of Newgate, Greeting; we command You that 
the Body of yoin i!fort;^j(, being committed and detained^ 
in our Prifon under your Cuftody (as it is faid) together 
with the Day and Caufe o£ the taking and detaining of 

* I have been informed that Mr. Murray was now brought^ , 
up in Order tQ obviate an Objedion that might have been 
made to his Evidence upon the Authoriry of Lord Duffus^^ 
Cafe, reported io Com. 440. But that Cafe difFereth from this. 
Lord Duffus was not amefnable to Juftice before the Expira- 
tion of the Time given by the A6t j nor, merely through' bis^ , 
own Defauliy could be. Bat I doubt Lord Duffus^s Cafe fa** 
voured too much of xhtSumtnum Jus. 

ty 7, Bint/ 
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Hirt,by whatfbever Name the faid John Harvey ftu^ b« 
cdled theriin^ you have immediately after the Receipt 
of this Writ before us at Weftminjiery to undergo and 
receive all {ind fm^ular fuch Things as our faid Couct Ihatf 
then and fherVconfider of coticerning him ia this behalf, 
and that y6u..thert have, .there this Writ, Witnefs Sir 
William Lee Knightj^at Wejlminfter^ the twenty fcventK 
Day of Mafy in the, tw^tiefh Year of opr Reign^ 
And now (that is to fay) upon Saturday next after tbi 
morrow of fi&<^ Afcenfion of our Lord injbis fame Term^ 
before our faid prefint Sovereign Lord jbe King at Weft- 
minder) cometb Richard Akcrman Gentleman^ bis Md- 
iefifs Keeper of bis faid Gaol <?/ Newgate, ii/uf returnetb' 
tbefaid Writ as folloiuefh /. 7be Es^ecutitm of this Writ 
appear itb in a certain ScbeduU to tbis Writ oHnexed^ tbe 
Anjwer of Richard Akerman Keepei of bis Majeflfs 
Gaol of Newgate laithin mentioned i I Richsird Akerman 
Gentleman, Keeper of bis Majefy^s Gaol of Newgate, 
in tbe Writ to tbis Schedule annexed, mentioned, do moji , 
bumhly certify and return to our mofiferene Sovereign Lord 
the King, that before the coming to me of the faid Wrif 
(to wit) on tbe twenty firfl Day of April /» tbe Tearlif 
our Lord 17475 the Jaid Joben HarVeyj /A tbefaid Writ 
mentioned, was committed to my CuffoAy, and is no^u de^ 
t^iined in tbe fame, by Virtue of a Warrant under the Hand 
and Seal of Thomas Burdus, Efquire, one of thejuflicet 
of our feud prefent Sovereign Lord the King, afffgned /# 
keep the Peace of our faid prefent Sovereign Lord the King 
in and for tbe County of Middlcfex, and alfo to bear and 
determine divers Feloniif, T^ejpaffes, and other Mifde*^ 
meanours committed within the fanie County, wbicb faid 
Warrant is in ihefe Words and Figures following : Aiid'^ 
dlefex, to wit. To the Keeper of his Majelly*s Gaol of 
Newgate ; Receive into your Cuftody the Body of yobit 
Harvey of Pond Hall in the County of Su0olk,\, f'arrpeiri' 
being a Perfon, ambngft others, armed wrth Fire Arms 
and other offenfive Weapons, after the twenty fourth. 
Day of July r 746, aflembled in Order to be aiding stnd 
ajliftirtg in the running, landing, or carrying away pro^i 
Hibited or lincuflomird Goods, ahd being, by hisMajeftyV 
Order in Council of the Fifteenth oiJanudry\2L({ publiihed' 
in the/iOni^n Gazettes of the 1 7th and 2bth of that Mbntti 
required, amoDgft'othets, to furrender themfelves withiii 

die 
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the Space of forty Days after the firft Publkauoti thereof 
ill the London Gazette, to the Lor4 Chief Judice, or one 
pther of His Majefty^s Jufticcs of the Coart of King's 
Bench, or to any of HisMajcfty*s Juftices of the Peace: 
And the faid Jobn^ Harvey not having furrendered him- 
felf in Obedience to the above mentioned Order, but 
having been apprehended,, taken/ and broujght before 
me one of His Ma|efty*s Juftices of the Pface for the 
County 9f Middle [ex i by T'h'onias Hales Genileman, 
^ne of the Officers or Afliftant Officers to riij Majefty's 
*Commiflione.rs of the Ciiftong^s ; and the faid John Har* 
p^ey being, by reafon' oF ^is not furrendering himfel/ 
purfuant to the fai.d Order, but neglefting or rcfufing 
fo to do, by Virtue'pf the Statute it) that Cafe made and 
provide^, adjudged, deemed^ and taken tp be convi3* 
ed and a^tamteil of t'elqny^ and to fufFer Pa)n$ of Death' 
as in Caies of a Perfon cohyiQed and attaintjed by Ver- 
ilifit and Judgment of FeJony without Benefit of Clergy, 
the faid Offenc^ being charged to Ijave bgen pommitteo 
in England \ tFiefe are therefore to require you to re* 
ceivc into your Cuftody in the faid Prifop the Body of 
the faid John Harvey^ and bim there fafely keep, until 
he (hall be from thence difcharged by due Courfe of 
Law Given under my Hand and Seal this 21ft April 
t747« Thomas Burdus, (L. S.) And this is the Caufe f(f 
}he taking and detaining of the faid John Harvey, 'whofe: 
ISody J have ready hefqre our faid prefent Sovereign Lord 
the King at the Time and Place within mentioned^ as by 
ibe Jaid Writ I am Cpmmqnded: An4 at the fame Time 
Before our Jaid prefenf Sovereign Lord the King at Weft- 
mi nfter cometb Sir Dudley JRyder Knight, Attorney Gene^ 
ral of our faid prefent So^^reigp. Lord the Kmg, and in the 
prefence dnd hearing of the fai4 John Harvey in the Jaid 
above recited Writ and Return named, being now brought 
to the Bar here in bis own proper Per/on, tinder the Cuf 
tody of the faid K^epfr of bis Majeflfs faid Gaol of Ne w- 

fate (into whofe Cuftody be the faid John Harvey had 
een before committed for the Caufe aforejaid in manner 
aforefaidj) He the faid- Attorney General of our faid pre-' 
Jent Sovereign Lord the King, for our faid prefent So^ 
vereign Lord the King faith, that fince the 2^tb Day 
pf July, which was in the Tear of our Lord 1 746. (tf^ 
V3\t) upon the twelfth Day of January in the twenti^m 
itb Tear of ibe Rrign of our faid prefent Soioereign Lord 
*' P 3 Ceorck 
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pcORGE the Second, ty the Grace of God 9/ GrcaJ 
Britain, France, and Ireland, King, defender of the 
faithi and fo fortb^ at the Parifif of Saint Paul Covent 
(Garden in the County of Middlefex, It was in due Manr 
per charged before Thomas Burdus, Ef^r, one of bis Ma-^ 
jefly^s Jufiicfs of the Peace of and for the County of Midr- 
4\c{cX9 aj/fgned to keep the Peace of our jaid prefent Sove^ 
reign Lord the King within and for the faid County of 
Middlefex, and alfo to hear and determine divers Felonies, 
^refpajfesy and other ,Mif demeanours committed within the 
fame County ^ by Information of Thomas Jones, a credible 
Per Jon, upon Oath by him fubfcrthed, tbat he the, faid 
John Harvey in the faid Writ and Return named, and 
Se*oeral ether Perfons to the Number of three and Piore^ 
being armed with Fire Arms and other offerftve Weapons, 
fince the twenty fourth Day of /]u\y, which was in the 
faid Tear of our Lord 1 746. (to wit) upon the eighth 
Pay of QQober in the twentieth Tear aforefaid, were 
ajfembled at Beauacre in the County of Suffolk, in Order 
to be Aiding and Afftfiing in the running, landing, and 
parrying away Uncufiomed Goods ; and the faid Attorney 
Qeneral of, our faid prefent Sovereign Lord the King fur*'* 
ther faith, that he the faid Thomas Burdus did forth-^ 
• with (to wit J on the faid Twelfth Day of January, at the 
Parijh of ?aint Paul Covent Garden, certify under bis 
Hand and Seal, and return the faid Information fo made 
(ind given before him as aforefaid, to the mofi Noble Tho-» 
mas Holies Duke of Newcaftle, d«^ fl/^/x Majefiy*s 
Principal Secretaries of State, who did, asfoon afterwards 
as conveniently might be (to wit) upon the fifteenth Day 
of the fame Month of January in the twentieth Tear 
aforefaid, at the Parijb of Saint Paul Covent Garden 
aforefaid, Uy the fame before His Majefly in Privy Coun* 
cil, and that his Majefly did at the fame Time and Place 
lafl mentioned, thereupon make His Order in His Privy 
Council, thereby requiring and commanding the faid John 
JHarvey (amongfi others in the faid Order particularly 
named) to furrender bimjelf within the Space of forty 
Days after the fir fi Publication thereof in the Londop Ga- 
Zette, to the Lord Chief Juflice^ or one other of His 
^^j^fty*^ J^fiices of the Court of King^s Bench, or to any 
ether of His Majefly'* s Jujiices of the Peace ; which faid 
Order tbs Clerks of bis Majefly* s Privy Caun^il did caufe 
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if be forthwith printed and publifbed in the two next fuc^ 
feeding London Gazettes^ and upan the [aid fifteenth Day 
of January cauje the fame to he forthwith tranfmitted to 
the Sheriff of the f aid County of Suffolk ; which [aid She- 
riff did within fourteen Days after the Receipt thereof^ 
caufe the fame to be proclaimed between the Hours of Ten 
in the Morning and Two in the /Afternoon, in the rejpe^ive 
Market Places upon the refpe^ive Market Days of the two 
Market Towns in the fame County of Suffolk, the faid 
fiAJO Market Towns being near to the Place where the faid 
Offence was charged to have been committed as aforefaid'^ 
And that a true Copy of the faid Order was Itkewife within 
the faid fourteen Days affixed up upon a public JPlace in 
each of the faid two Market Townsy according to the Di- 
redlions and agteeable to the true Sehfe^ Intent and Mean- 
ing of the Statute in that Cafe lately made and provided j 
And the faid Attorney General of Qur faid prefent Sove- 
reign Lord the King, for our faid prefent Sovereign Lord 
the King further faiths that the faid John Harvey did 
fiot furrender himfelf purfuant to His Majefly*s faid Or- 
der fo made in bis Privy Council as aforejaid^ but did ne- 
gle^ fo to do; By reafon whereof he the faid John Harvey 
in' the faid Writ and Retufn named^ is^ and ftandetb con- 
'vi^ed and attainted of pelony purfuant to the Statute in 
that Cafe made and provided: And all theft Matters and 
Things he the faid Attorney General of our jaid prefent 
Sovereign Lord the Kingf Jor our faid prejerit Sovereign 
Lord the King is ready to verify and prove as the Court 
fball azvard. Wherefore he prayetb in the behalf of our 
faid prefent Sovereign Lord the Kingy that the Jaid Court 
here would proceed to award Execution againfl him the 
Jatd John Harvey ^ir the Felony afqrefaiif according to the 
JiireSiions of th^Jaid Statjuie. 

This Proceeding was grounded upon the Statute of 
the 19th of Geo. 2d. the Subftance of which, as far 
as concerneth the prefent Cafe, is fet forth in the Sug- 
geftion on the Roll. A Doubt was made at the Bar, 
Whether it was* neceffary to fuggeft the feveral Mattefs 
on, the Roll in the Manner they are fuggefted, in order 
to ground a Prayer for Execution. 

The Court declared that it is certainly neceffary that 
thofc Matters Ihould be fuggefted on the Roll, They are 

P '4 ' 'the 
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the feveral Steps which the AS requtreth to be taken t>y 
.ibe Ot>wii» til order, to bring the Priibner under an At- 
' ^ta^nden.. ' And be roay trayerfe all or any of. them. In« 
deed when Eerfons are attainted by Name, which wa» 
the Cajc of Mr. l^urray Uft-Term, a Tranfcript.of the 
fidioi Attainder, is fufficient whereon to ground a Prayer 
for Rxecution. But here is a. .general Law ^hicb 'tis 
prtAimed. affedeih the Priibner. at the Bar.- Biit he 
wi|l npV be u^Feded by it, jioief^ the feveral Reiquifites 
mentjojied in the Ad have ^ been cqmplyeid with in his 
Cafe;,rand* if Ijearayerieth al^ if any.qf them, t^c 
Onus prohandi lieth.on th^' Crown, j ■ * . " 

Mr. JFari (aQi^^n^d Council for' the Prifoner) took an 
Exception wtotbeSjciggeAion^i that the Proclaifhing tlie 
Prifoner in two Market Towns. was not fet. fortti with 
fufficient Certainty ; becaufe the Names of the Market 
•To)¥n$ were not fet focth; fo.that the * Priibner could 
not give a particular Anfwer to that Part of the Suggef- 
tion» nor come, properly prepared. with bis. Proofs wlien 
the Iflues (ball coQAc tobe. tned..i '^ 

But. the Court was of Optinion that if the Prifoner 
would (ake Advantage of the Infufficiercy />f^ the j§ug- 
%tK\ox\^. \{t muft Demur. He capnpt lake. Advantage 
of it on Mbtipn.<< If he Ple^detb, \}t muft. dojt Injian^ 
ier and Ore tenus. Tb^e <ian |)p no Inconvenience, in his 
Pleading Infiantir^ xi (leintenderh to put the Proof of 
All the Matters Sugge^ed on the l^oll, upon th^ Crown. 
Thek the: Prifoner by Advice of his .Council, faid, 
« I Deny .all the fg^s Averred in the Suggeftion,'* and 
the Attorney General replied, f< I Aver that a|l the Fads 
« ^Ue^ged in the Suggeftion arc true.*' . .And the Pri- 
foner ^yfjsreinapded; And at the Prayer of the Attorney 
General, Jdju^iay the 22d June was Appointed for* the 
fTrial of the'teyeral Ifliies, and a Venire wa$.Awardecl 
on thcRr.ll for that;Day.. . . . , v .> . • . 

Mr • Fprd on behalf of the Prifoner moved for a Copy ' 
of the Sugge(lion» but that was denied.. However thf 
Court told Him it Ibould be read again if He pleaftg^t 
fvhicb Jflr, /fr^ declined. , 

•■-''-'■•.■,. 
* N. B. The Sttggeftions groonded on this Ag of Parlia- 
ipentftWhicb have been proceeded upon fiace this Cafe ofHar^ 
nfeVf have generally fet forth the Market Towns by Name^ 

which is' undoubtfdly (he beft Way, for tbf Reaftns fuggefted 
WMr.fW, ;- On 


^On the 22d June f Trinity 21. Geo, 2.) the Prifonqr 
being brought to the Bar^ the Jury was called and fworti 
Jto try the fe¥/eral liTues joined between the King and 
the Prifoner. And the Suggeilion was read by the Se^ 
condary on the Crown flde for ihe Information of the 
Jury, and they were by him charge^ to inquire of the * 
Jeveral Fa£ts ailedge^ in the Suggeflion^ on which Iflfuei 
had been joii;^,^ And tjie Junior Council for the 
Crown hayipg opeijied'tji^ Sugge^ion, the Attorney Ge- 
neral went into the Proof of the feveral Iflues. 

The feveral Fafts touching the layipg the Informa* ' , 
tion before Mr. Burdus againd the ^riton^r anfi others; 
. his certifying it ih due maimer to the Duke of /i/iffvc^tf^ 
ili ; his Grace's laying it before the Kiwg in Council ; 
The Order, of jCoun(?il (yhich was produced undir the 
Seal of the Council) refipirfpg jhe Prifoner and others to 
lurrender within forty Days ^(er Publication in the 
London Gazette ; The trapj&^itring this Orjjer to the 
Printer of the Gazette; the -Pubh cation <?f i^ in due 
Time i|i tv^o fucccffive Gazettes, and t}ie tfanfmitting it 
to the SherijflF of the Counjy'of. Suffhlky in order to it's 
being proclaimed and pubiiihe^ %s (he Ad dire3eth> 
.wfsrfs well proved. . .> . ^ 

Tif E»- the Underftieriff of Suffolk and other Witncf- 
fes were called to prove the proclaiming and fixing up 
the Order in two Market Towns near Beauacre, the 
Place where the Fa£l is charged in the Information ta^ 
ken by^ Mr. Burdus to have been committed. And it 
appeared on their Evidence, that it was proclainned and 
^xed up .%t Ipjwicbi which is thirty Miles from Beauacrei 
at Hiidhjj which is forty two Miles from Beauacre ; and 
^ i^eojfoffif >vhjcl^ is fiyp Miles from Beauacre, and at 
no other Places ; and that there are five or fix Marki^ 
Towns nearej ^oBeiauacre than Ip/wicb ; particularly 
So^iibwold five, and Beacles eight Miles. 

Mr. Eord on behalf of the Prifoner infifted that the 
A3 hath not been complied with ; the AS indeed dotl^ 
not fay that it (hall be in the ne»t Market Towns, l)ut 
Aill it muft be in the Market Towns near the Place ^ 
and the Piftance of thirty Miles cannot with any Pro4 
pri^ty be called near, when it appeareth by the Evidencjl 
•f Witnelfes on the P^t of the Qowii. th^t there are at 
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kaft three Market Towns within a third Part of that 
Diftance: And of this Opinion was the Court. 

This, faid thfey» is a very Penal Law, and we arc 
in a Manner in an untrodden Path, and therefore tnuii 
walk with great Caution. What we do in this Cafe, 
which is the firft that hath arifen on this Ad, will pro- 
bably govern all other Cafes that may arife on it. And 
it will be of mifchicvous Confequence to give the She- 
riff a greater Latitude than the Legiflature intended to 
give Him. Some Latitude it did intend to give^ and 
therefore did not confine him to thie next Market Tawns; 
becaufe that would have rendered the Execution of the 
Ad difficult, and fubjed to great Niceties. 

But the Law did not intend to leave the Matter 
wholly to the Difcretion of the Sheriff; and therefore, 
it requireth that it be done in the Market Towns near 
the Place. Tjfiis Word is plainly reftriftive of the She^ 
riff*s Power; it is a Guide to his Difcretion in the Exe- 
cution of the A8t : And what doth it mean ? Not furely 
the moft remote Town ; nor doth it mean a Town 
comparatively reitiote, as, it is plain from the Evidc^nce^ 
Hadley and Ipfwicb are. 

* On the lv.hole, the Court without fumming up a 
Tittle of the Evidence, direded the Jury to find for the 
King on all the I(][jues, except thofe which regarded the 
Proclamations in the Market Towns near Bea^acre^ 
and oh thofe to find for the Prifoner, which they did. 
And then the Court ordered that the Attorney General 
take nothing by his Prayer. And that the Prifoner be 
remanded to Nev^fgate^ in order to anfwer for the ori- 
ginal Offence he ftandeth charged with in the Informa- 
tion taken by Mr. Burduf, if the Attorney General fliall 
ihink fit to indid him for it. 

N."B. The Lord Chief Juftice was abfent by rca- 
fon of Sicknefs ; but he afterwards declared that he en* 
tirely concurred with the other Judges in the Opinion 
they gave in this C?fe. 
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^be Cafe of M^eas Macdonalp, alias Agnus 

Macdonald. 

N the Year 1747, a Bill of Indidment was found 
againft him under the Special Commiffion in Surry^ 
for the Share he had in the late Rebellion. The IndiS* 
ment ran in the fam^ l^orm as (hofe againft the other 
Pnfoners without any Averment that be was in Cufody 
iefore ibefrji of Jmudry 1 746. But the Council for 
the Crown were aware of the Exception taken in the 
Cafe of Mr. Townly and others", and that fince the 
yhole Proceeding againft the Prifoner was fubfequent to 
yanuary 1 746, the Anfwer then giVen would not ferve 
the prefent Cafe. That Bill was therefore withdrawn 
before the Prifoner pleaded to it : A^d a new Bill con- 
cluding with ^n Averment that be Kvas apprebended and 
in Cuflody before tbefir/i of January \ 746, was preferred 
and found againft him. On that Bill he was arraigned 
;n July I747> and his Trial came on the loth of Decern-' 
her following. 

The Overt A&s charged in the IndiSment were 
fuflSiciently proved. And alfo that the Prifoner ivas ap- 
prehended and \ti Cuftody before the firft of January 

The Council for the Prifoner infifted that he was 
born in the Dominions of the French King, and on this 
Point they put Jiis Defence. 

But apprehending that the Weight of the Evidence 
might be agaifift them, as indeed it w^s, with regard to 
the Place of. the Prifoner's Birth, they endeavoured to 
captivate tlie Jury and Byftanders, by 'reprefenting the 
great Hardfliip of a Profi^gution of this Kind againft a 
Perfon, who, admitting him> to be a Native of Great 
JBritaifi, ha4 received his Education from bis early In- 
fancy in Prance ; had fpent his riper Years in a profita- 
ble Employment in that Kjngdom, where all his Hopes 
centered. And fpcaking of thp Dbdrine of natural Al- 
legiance, they repr^fented it as a flavifli Principle, not 
likely to prevail in thefe Times ; efpecially as it feem^ 
tP icierogate frqip tfie Priijcipl^is of (he ^^e^olutiQii, ! 
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.Here the Court interpofed and declared^ tha^ this 

n>entioning the Cafe of the Revolution as a Cafe s^hy waV 

limilar to that of the Prifonen fuppofing him to have 

beien born in Great Brifain, can ferve no rurpofe but to 

. bring an Odium on that Great and Glorious Tranfa£lion. 

It never was doubted th^t a Subje3 born>' taking a Com- 

miflion from a foreign Prince and committing High 

Treafon may be punifhed a:s a Subjedl for that Treafon, 

jDyer. 298. not^ithftaridin^ hi^ foreign Cofnmiflion. It was fo ru- 

300. led \n Dt. IStbreyH Cafe: And thatCafe was never yet 

A. Hale. 68. denied* to be Law. ^ It is not in the Ppwer of iany pri^ 

S^ vate' SubjeS to (hake off His Allegiance, and to tranf- 

*' fer it to a foreign Prince. Nor is it in the Power of any 

foreign Prince by naturalizing or employing a Subje^ 

of Great Britain, to diflblve the Bond of Allegiance be^ 

tweeii thi't SubjeQ and the Crown. 

However as the Prifoner's Council had mentione4 
his French Commiflion as 9 Circumftaiice tending in 
their Opinion to prove his 'Qlnh \t\ Prance 3 the Court 
permitted it to be read, the'Attprriey General* confenting, 
Ir Was dit€fd the fixK'ofJune 1745, and appointed th^ 
Prifoner CQmtnjflary of the Troops of France^ which 
^ere then fntendeB to embark for Scotland. 

The Court, with the Cbiifeiit of the Council for the 
Crown, permitted the Cartel between prance and Great 
Britain for. the Exchange or Rapfom of Prifoners; like- 
wife t6 hi read. And obferved, that as it relatetH barely 
to the Exchange or Ranfom of Prifoners of t^ar, it can 
never extend to the Cafe of the Prifoner at the Bar, fup- 
}5ofihg him to be a Subjefifc born. Becaufe by the Laws 
of all Nations, Subjeas taken in Arms againft their 
lawful Prince, are not confidered as Prifoners of War, 
but as Rebels ; and are ligbte to the Punifhments prdina* 
rily infiided on Rebels; ■ 

Lord Chief JuftTce Lee in his Direaion to the Jury, 
told them that the Overt Ads laid in the Indidment 
being fully proved, arid not denied by the Prifoner, of 
rather admitted by hi)s Defence, the only Fad they Ifksii 
to try wasi whether he was a Native of Great Britain^ 
if fo, he muft be found Guilty. And as to that Ppiiit^* 
He faid the Prefumption in all Cafes of this Kind is 
^gainft the Prifoner; and the Proof of his Birth out of 
l^e King's Dominions, where the Prifoner putteth hit 
"' '[ '*'- ■' ' "' '. Defence 
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Defence on that IfTue^ lieth upon bim. But whfibc^ 
the Evidence that had been given in the prefeqt Cafe 
(whieh he fummed up very minutely) did .or did nii(t a^^ 
mdunt to fuch Proof, he left to their Confideration. 

The Jury found him guihy> but recommended hink 
to Mercy. He received Sentence of Death as in Cafei 
of high Treafon ; But was afierwairds (pardoned u^oa 
the Conditions nientioned below. 

Macdonald at the Suit vf Ramfay. 

• * . . • 

WHtL£ Mr, Macdonald lay Under Sentence of Death/ 
9 Creditor of his Ramfay obtained leave from my * 

Lord Chief Juftice at his Chambers to charge him in 
Cuftody of the Sheriff^ in an Adion for a conikieraUe 
Sui[ii of Money; and accordingly he was focfaarged. 
^ In Eajler Term the 21 ft of Geo. 2d. Mr. Attorney 
General acquainted the Court, that his Majefty had giv- 
in Orders, for preparing a Pardon for Mr. Macdonald to 
paii the, Great SeaU Upon Condition of his retiring out 
of His Majefty's^Doiftin1:6ns, and continuing abroad du* 
ring his Life. . And that one c^ the Secretaries of State 
had fent His Warrant to the Keeper of xh&Nem Prijxm 
to deliver Mr. Macdonald ilKo the Cuftody of a MeiTen- 
ger; but that the Keeper refufed to obey this Warrant; 
^Hedging that as his Prifoner flood charged in an Adion 
at the. Suit of Mr. Ramfc^^ he could not deliver him 
into the Cuftody of a Medenger with6ut incurring the 
Danger of an Efcape. .Mr. Attorney concluded with x 
Motion that ,tW PfOcefs Mr. Macd^atd ftood charged 
with a:t t^ef PlaintifPs Suit might be difeharged. 

JFJe/ wais fppported in this Motion by Sir John Strange 
and the SoHici^Or General. It was faid by &dr. Attorneyy 
but not ftrongly infifted on, that a Perfon u^der an At- 
ti^inder is Croiliier MoHu^t. ; his Perfon and Eftate are 
abfolutely at theDifpofat of the Crown; and confc- 
^uently he is not liable to civil Suits, And to this Pur«, r^^ ,^^ 
pofc he ^ited TruffcWs Cafe. . , cVo. EliaT 

To this Pomt Mr. Henley arid Mr. Ford for tfie Plain- a 13] 
tffff infifted, and fo the Court agreed, that the later Re- 
folutibns have been, and the Law hath been long fettled^ 
that an attainted Perfon is liable to civil Suits : but by 

the 
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the Rules of the Court he ought not to be charged, with- 
out leave of the C^rt, or of a Judge at his Chambers. 

The Point reported* by Leonard and Qroke to have 
been adjudged ifi TrujffelPs Cafe came afterwards under 
Confideration tn Adions brought by other Perfons againd: 
* that very Man, and wa^ ruled quite other wife. 

The Point chiefly infifted on by the Council on ther 
Side of the Motion was> that to charge the Defendant 
in this Cafe, fo as to make hh Perfon liable, would 1?4 
a Means of defeating the King's Pardon; becaufe he 
would be thereby dif abled to comply with the Terins of 
it. It would be, in EfF&a faying, that his Majefty fhatt 
not grant, a Pardon on thefe Conditions, he (hail Pardorf 
abfolutely or not at alt. 

To this.Purpofe they cited Foxwortby^ ^Czk reportei 
in SaJk. 500. 2.Xd. Raym, 848; Far. 153. And the Cafe 
of Coppin and Gunner in 2. Ld, Raym. 1572. 

But the Court faid, we cannot judicially take notice 
of His Majefty's Intentions touching the Pardon. Th^ 
Crown in Cafe of Pardons, iignifieth its Pleafure finally 
and irrevocably by the Great Seal, and by that alone. 
A Pardon may not pafs at all, or it may be upon other 
Conditions than af^ fuggefted.at the Bar, or it may be ^ 
free Pardon. And therefore 'till the Pardon is pafTed^ it 
is too early for the Court to give any Opinion upon the 
main QueftionV Accordingly the Cotirt gave no Opini* 
6n, and Mr. Attorney took nothing b)r his Motion, t 
, Mr. Macdotiald\wi\Ti% afterwards made his Creditor 
yix, Ratnfay eafy with regafd to his Debt, the Adion 
was withdra^nV . And he was in December 1 749, deli- 
vered into the/Cuftody of a Meffenger by Virtue of i, 
Warrant for that Purpofe from the Duke of Neivcajlle, 
One of HisMajefty*s Principal Secretaries of State, 

N.B. The Perfon, of a M^n under an Attainder is 
not abfolutely at the Difpofal of the Crown. It is fo for 
the Ends of public Juftice, and for no other Purpofe' 

* _ - 

* Co. Ent. 246. a. b. Cro. Ellai. ^i6. Co. Ent.'a48. 2. 
And. 38. Moo. 753. 3. Inft. 215. 

t /?• ^. The Rule in Foxworiby's Cafe feems to have beea: 
overhafty, and the Reafons on which it is grounded appear to 
xhe to be inconclufive ; that in Coppin ^nd Gunner feems more 
equitable ; (Ince it fecured to the Defendant the Benefit of his 
Pardon, without Prejudice to the Plaintiff, who might^fort 
for Satisfaftion to the Effedts of the Defendant if he could 
Undany. The 
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irhc King may order Execution to be done upon him 
according to Law^ notwithftanding he may be charged 
in Cuftody at the Suit of Creditors. But 'till Execution 
^ is done, his Creditors have an Intereft in his Perfon for ir w 

fecuring their Debts., .And He himfelf as long as he^" "• ♦• ^- »• 
jivethy is under the ProteSion of the Law. To kill ^ *' ■ i » «. 
him without Warrant of Law is Murder; for which ' ^' 
the Murderer is liable to a Profecution, at the Suit of 
the Crown> and likewife to an Appeal at the Suit of theBro. AppeaL 
Widow. For though his Heir is barred by the Attainder, 
which corrupteth his Blood, and difTolveth all Relations 
grounded on ConTanguinity, yet the Relation grounded 
on the matrimonial Contra£l continiieth 'tilt Death. 

And if a Perfon under an Attainder be beat or matm-^ 
ed, or a Woman in the like Circumftances raviihed, 
they may, after a Pardonl maintain an Afliion or Ap- 
peal, as their Cafes refpeSively may require. , And*. laft, jij, 
though before a Pardon they are difabled to fue in their 
own Names, I make no Doubt that they are intitled to 
profecute, according to the Naturfe of their refpedive 
Cafes in the Name of the King ; who will do equal 
Right to all his Subjefls. 

N. jB. During the Trials of the Rebels at St. A&r- 
%arefs HilU South xx^arki under the Commiflion of I746» 
one of the Prifoners challenged peremptorily, and for 
Caufe, fo many of the Jurors, that there was not a fuffi« 
cieiit Number left on the Pannel to proceed on his Trial. 
In that Cafe the Court Qre tenus, (for it was, as hath, 
been already obXerved, a Commiflion of Gaol Delivery 
as well as of Oyer and Terminer) ordered a new Pan- 
nel^ and adjourned for feveral Days. On the Day of 
Adjournment thcSheriiflFTCturned a Pannel of the fame 
Jurors that had ferved through the whole Proceeding, 
thofe who had been challenged by the Prifoner, or fworn 
before, included. Aiid a fufficient Number appearing^ 
Jic was tried. 

The like Cafe happened on the Trial of one of the 
Aflaflins in King William's Time, yit. Cook on the 4. Trial yaS* 
9th of May challenged in the like Manner 'till the Ju-to 733, 
rors remaining oh the Pannel were not fufficient to make 
a full Jury. Whereupon the Court Ore tenus ordered a 
new Pannel, and adjourned to the 14th. On that Day 
his Council inilded that a new Pann^ ought ilot to have 
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been ordered ;' but that an Habeas Gtrpora .with a ^aUs 
t i«. ihould have been awarded^ according to the Opinion in 

Stanford. But the Court declared that this- being a Pro- 
ceeding tind;er a.Commiflton of Gaol Delivery as well 
as Oyer and Terminer, they might, and indebd always 
do in the like Cafe, avirard a new Pannel if necelTary 
Ore fenuf, without Writ or Precept. 

In a mere Commiflion of Oyer and Terminer no 
Pannel is ordered 'till the Defendant hath pleaded to If-, 
foe, and Iflbe is aduaify joined, and then it is done by 
Precept in the Nature of a Fenire, And if in fuch Cafe! 
there (hould be a W^ftt of Jurors,^ an Habeas Corpora 
with a Tales may» fal'd the Court, poffibly iffue; but nd 
7dles can be granted u*^!! a CommifHon of p^ol Delir 
very. And Mr/ Juftitiei Aw^/^upon that 0<cafi<Sn faid, 
that if the Sheriff had retprned all new Men without Re- 
gard to thofe who appeared and were fwo/n. 6t c^hatieng^ 
cd on the 9th,' it had b^in well enough. ', • . 

' The Reafpn of the Adjournments in tlicfe Cafes was 
that the Prifoners niight Ii^ye Copies of the new Pannels 
ill Aiit Time,' purfuant to the 7th of King. W7///Vww;; 
otherwife new Pannels might have been ordered return^- ' 
able inftantir, 

^ The original Pannel in 1746 was^upon great ,DeUbe- 
fatlofi ordered, fitting the Court,: Ore tenus, as undei^ 
the Co'nfthii'illibnrof.vaol Delivery; though, as I hav^ 
already obferved, a Precept in common Form for holding, 
the Seflions had iffued' tinder the Seab'of the thrc^e' ChieS' 
itid thr^e fenior Judges. 

i 

> . " ; ' ■ . > y • • * : 

■-'■ The Cafe bf WirxiAM Nicholas, at .the ]^riftoF 

Gaol Lieliveryy April ^^ 1748. 

HE was IndlQed for Petty Treason, in the Wilful 
Murder of Anne the Wife of Dr. iVilUasn Logan,' 
to v^hom he was a hired Servant. ' . , 

. It appeared on, the Trial that oa the 1 3th of April 
1 747, thc^ Prifoner knowingly and wilfully ^wt a Qpan-. 
tlty of white Aifenic into a Pot of. Chocolate which was 
provided for his Mafter and Miftrefs, who both drank of 
it. It very foon appeared that they had taken Poifon j 
^ proper Means bei^g uf<^d, the Dodbr in fome Time, 
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^ith great Difficilhy, got the better of the Diforaef ; 
but his Lady, who was of a more weakly Conftitution, 
was never entirely free from the EfFeSs of the Poison, 
which at length threw her into a lingering wafting Dif- 
ordcr, of which on the 31ft January following fhe died. 

Before the * Recorder diredfed the Jury, % a Gen-* Mr. Juftic6 
tlenian of the Bar dedred to be heard as Amicus curia, ^ .^^' 
He fubmitled to the Court, Whether the Prifonfer is nor + ^'' ^cuda- 
intitled to the Benefit of the Aft ot General Pardon paffcd ^^^^* 
in the laft Seflion t he adniitted that the offences of wii- . 
ful Murder, petty Treafori, and wilfiil Porfonirig are^^"^^^'** 
excepted j but fubmitted, that the General Pardon ex- 
tended to all Mi/demeanon cbmniitted before the 15th of 
June 1 747. That the Crime the PHfdn^r ftands charged 
with, wz. the Adminiftring the t^oifon, was committed 
on the 13th of April before ; this OflFence, 'till Death 
enfued, could be confidered in no other Light than as a 
high Mifdenieanor : It could be confidered in no othei: • 
Light at the Time the Aft took place, and the Pardon 
operated upon it in that Light. And confequently the 
Homicide, which was but the Confequence of the Of* 
fence pardoned by the Statute, is likewife pat-doried. 

To this Purpofe he cited and relied on i. Hales pL 
Cor. 426. ** If a Man giveth another a Mortal Stroke 
" and hedieth thereof within a Year and a Day ; but 
** Mejne between the Stroke and Death, there corrieth a 
** General Pardon, whereby all Mifdemeandrs are par- 
** doned : this doth pardon the Feloliy confequentially^ 
" becaufe the Aft that is the Offence i^ pardoned^ though 
" it be not a Felony 'till the Party die.'* 

To this it was anfwered by the Recorder, that Hale in. 
this Pafiage groupdeth himfclf fingly on the Authority of 
C<?/^'s Cafe in Plowden; CremptoH lays ddwri the Rule plowd. 401. 
much in the fame Manner, and cites the fame Authority Crompt. Juf- 
for it : And fome other Authors have done the fame, tice of Peacd 
But the Cafe as reported by Plowden doth by nt> means 1 16« pi. *o^ 
warrant the Rule iii the Latitude now contended fbn 
Cole*s Cafe is certainly good Law, but the Conclufibn 
too general, and without a proper Guard ; becaufe in 
the Manner it is laid down by them it feemeth to imply,' 
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that every Degree of Homicide is ^^ithin the . Pardon 
which intervened betwixt the Stroke and Death ; at 
lead it leaveth it in fome Meafure doubtful whether it is 
fo or not. 

Cole's Cafe was no more th^n this ; he was indi£ted 
before the Coroner ^or Manjlaugbtery and the Indidment 
charged that he gave the Mortal Stroke on the 12th of 
February in the 13th Year of the Queen, and that the 
Party died of that Stroke on the 1 8th of June following. 
15. Eli*, c. Upon his Arraignment he^pleaded an Ad of General Par- 
^^« don, by whidi all Felonies, Offences, and Mi (demeanors 

(not therein excepted) committed before and until the 
I /^iYiDoLy oi February \n the 13th Year of the Queen 
were pardoned : with an Averment that neither he nor 
the Offence laid in the Indi^ment are within the Excepti- 
ons of the Aft. 

Ha0 the Indiftment been for Murder as in the pre- 
fent Cafe it is, this Averment had been evidently falfe : 
and confequently his Plea could not have been allowed ; 
For Murder is exprefsly excepted, though Manflaugh- 
ter is not ; the only Doubt jwas, whether the General 
Pardon did reach his Cafe. Becaufe 'till the Death c^ 
the Party no Felony could be faid to have been com- 
mitted by him ; and the Party dying after the Day on 
which the Aft took place, it was doubted whether the 
1 Aft could operate fo as to pardon a Felony which was not 
then compleated. 

The Court took time to confider ; and afterwards 
^ agreed that the Defendant was within the General Par- 

don. *' Becaufcjt faith the Book, the Stroke was the 
** Occalion of the Felony; the .giving of which Stroke 
** was the/ Offence and Mifdemeanor againji the ^een^ 
** which is pardoned by the A^ ; and therefore every 
" ^hing enfuirrg fro^ that Offence is likewife pardoned." 
Thefe Words, I owj;i^, are pretty General, and if they 
flood alone might beget fom(^ Dp^t : But I think they 
are fuil^ciently explained by t;he iQaf^, and amount to no 
more than this, That the Felony having had its Com- 
mencement . before the Pardon took place, and being 
pardQned,bytbe4^ (for Manflau^hter was pardohed) the 
rrifoner was intitled to the Benefit of the Pardon, 
though the Felony was not compleated by the Death of 
— - the Party *till after the Aft ; that the Pardon fhould 

Operate in favour of the Prifoner, in the fame manner 

as 


t H E R E P d k ti 6^ 

as it would have done if the Felony had been compleat 
before the AS, and in no other manner. 

There is a hke Cafe in Dyer where the Point is left £)y gg p|^ 
undetermined, but the Book faith exprefly that the In-^r ' 
didment was de Morte hominis^ Jed non eK Malitid pra^ 
cogitatd, five per Murdrum, 

But how will thefe Cafcfc aflFeS the Priforier at the 
Bar ? The Court in CoW^s Cafe carried back the Felony 
by Relation to the Tinje of the Stroke, in order to iniitle 
him to the Benefit of th« Pardon ; for the Felony^ bad 
it been compleated before the A7, was pardoned by the AS ; 
but in this Cafe, the Prifoner cannot poffibly avail him* 
felf of any fuch Relation, fince the Crime he ftands 
charged with is exprefly excepted. 

Besides, could he have pleaded the Ad in cafe ii 
had been neceflary for him to have pleaded it ? He could 
not. For while the fpecial Pleading of a Statute-Pardon^ 
in which there were Exceptions of Perfons and Crimes^ 
was neceflary, it was always incumbent on the Party to 
aver that neither he, nor the Offence laid in 4he hdi^tnent 
are within the Exceptions of the A^ft. This the Prifoner 
at the Bar could not have done ; and confequently he 
could not have been intitled to the Benefit of this AQi. 
And though the Aft now under confideration, hath dif- 
penfed with this manner of Pleading, and given the 
Party the Benefit of the Pardon on Evidence upon the 
general Iflue, yet ftill if it appeareth to the Court ei^ 
ther that the Party is excepted by name, or that the Of- 
fence charged on him is excepted, the Court canndt give 
him the benefit of the Pardon. 

Persons intended to be pardoned had been put to 
great Difficulties in pleading Specially : they had failed 
in Point of Form, or in Point of Time, or in fome 
other Circumftances neceflary to render their Plea avail- 
able to them : to eafe them of thefe Difficulties, and /or* 
that Purpoje onJy, all the Afts of general Pardon fince 
the Refloration, have taken away the necefTity of fpecial 
Pleading. But the Law in other refpeds ftandeth juft 
as it did before; the Fa3s which formerly were to be 
fpecially pleaded, mud now appear upon Evidence to be 
true, other wife the Party cannot have the Benefit of the 
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The Jury found the Prifoner guilty. And he had 
Judgment of Death as in Cafes of petty Treafon, and 
was accordingly executed. 

JV. B. Some learned Men feem to have been under 
a Difficulty to account for the true grounds of the Stat. 
I. E. 6. c. 12. which ena3eth ** That from henceforth 
** wilful Poifoning iliall be deemed wilful Murder of Ma- 
** lice prepenfed j and that \he Offenders (ha.ll fufFer as 
** in other Cafes of wilful Murder of Malice prepenfed." 

II. €0.32. a. Lord Chief Juftice Coke is of Opinion that this 
Provifion in the Statute was a needlefs Caution ; fmce 
wilful Poifoning was undoubtedly Murder of Malice pre- 
penfed, ZTidasjucb, faith he, was outfted by the 23d 
and 25th H. 8. 

Kel. $2. Lord Chief Juftice Kelyng upon the Authority of 

Juftice Jones, faith that the Statute of i. E. 6. was but 
declaratory 0/ the Common Law, and an Affirmation of 
it. 

«. . Lord Holt accounteth for this A3 another way and 

R.ei. 125. jjfiigneth two Reafons ; firft, killing by Poifon did not 
coifie under Bra^on^s Definition, Manu bominum perpe-* 
trata ; but what doth Brazen mean by Manu hoijiinum, 
or as he cxpreffeth himfelf in a parallel Place, Occifio 
ab Homine fa^a P His own Words will beft explain his 
meaning, " Et eft Homicidium, occifio ab Homine fa^a, fi 

Lib. 3. c. 4. " enim a Bove, Cane, vel alia Re, non dicitur, ad pro- 
** prife Homicidium." And in the Chapter cited by his 
Lordftiip, ** Item a manu Hominum, dicitur, ad difFeren- 
** tiam eorum qui a Beftiis Occiduntur,*'— — ** vel qui 

C. 15. S. 4. ** mortui funt per infortunium." He plainly meancth 
Homicide by the intervention of human means, nothing 
more. 

His Lordftiip's fecond Reafon is, that wilful Poifon- 
ing did not come under the words of 13. R. 2. The 
Words of the ASt are, " murdered or flain by await, af- 
** fault, or malice prepenfed." It might not in ftriftnefs 
of Speech come under the Words await, or ajfault\ 
but certainly, a Man who is wilfully poifoned, is mur- 
dered of Malice prepenfed. 

I believe it never was doubted, whether wilful Poifon- 
ing, the moft deliberate, infidious, and hateful Offence 
againft the L/ife of Man, and at tlie fame time the riioft 
eafily perpetrated, was a capital Offence at common Law. 

All 
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All the antient Authors fpeak of it asja Species of a wil- 
ful, felonious Homicide. Bra^on particularly in theL.3. C.4.&CJ 
Places cited in part by Lord Holt^ fpeaketh of it in thatc. 18.S. 5. 
light ; and Fleta faith that in his time Men were drawn 
and hangedy and Women burnt for it. L. i . c. 37. 

I take the true Ground of the Statute of the i. E. 6. 
to be this ; the 22. H. 8. had made wilful Poifoning high ^z H 8 c o 
Treafon, and had exprefly excluded the Offenders from 
Clergy, and direfted that they (hould be boiled to Death, p - S 
The I. E. 6. reduced aH Trcafons to the antient Standard 
of the 25. E. 3. This was a virtual Repeal of the 22. 
Fiv 8. and fo in the Judgment of the Parliament it be- 
came neceffary to make fome new Provifion for the Cafe 
of wilful Poifoning, which undoubtedly deferved a capi- 
tal Punifhment; accordingly by the loth SeQion of the 
•AS, the Offenders are outfted of Clergy. And the 13th 
cnaSeth, not in Affirmance of the common Law as Ke-- 
lynz fuppofeth, but by way of Revival of il, that the 
Offence Ihall from thenceforth be deemed wilful Murder 
of Malice prepenfed, and that the Offenders (hall fuffer 
and forfeit as in other Cafes of wilful Murder of Malice 
prepenfed. 

The taking away Clergy by exprefs Words, which is 
done by the loth SeSion, was in my opinion, though 
Cofe thinketh otherwife, abfolutely neceffary; becaufe^^, and 25. 
the Statute?, which oufted Clergy in the Cafe of wilful H. 8. 
Murder, were made while the Offence of wilful Poifon- 
ing did not fall under the Denomination of Murder, but 
of high Treafon, in which the Crime of Murder was Dyer. 50. * 
merged: And confequently, thofe Statutes could not R. 13. b. 
reach the Offence of wilful Poifoning , and though per- 
haps the bare Repeal of the Statute which made the Of- 
fence high Treafon, might have reduced it to the rank 
it flood in at Common Law, it was however thought 
moft advifabk to do it by an exprefs Provifion, which is 
done by the 13th SeSion. 

The Parliament of the 7th of Queen Anne plainly 
proceeded upon the fame cautious Principle, in a Cafe 7* An. c. 21, 
exactly fimilar to this; I mean with regard to certain 
capital Offences, which by the Law of Scotland were 
deemed high Treafon there. 

The firft Seflion enafteth that, after the fird of July 
1.709, no Offences (hall be high Treafon or Mi/prifion of 
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high Trcafon vrithin Scotland^ but thofc that are high 
Treafen or Mifprifion of high Trcafon iii England \ and 
Ihe feventh Sedion, reciting that ihe Offences therein 
enumerated, had been by feveral: Afts of Parliament in 
Scotland declared to be high Trcafon, but that after the 
laid fir ft of July the aforejaid Aits of Parliament will have 
no Force or Effe^, enafltcth, that thofe Offences fliall 
after the faid firft Day of July be deemed capital Of- 
fences ; and that the Offenders therein fhall fuffer and 
lie tried in the fame Manner as by the Laws oi Scotland 
1$ provided in the cafe of other capital Crimes. 

• • • 

fbe Qafe of WiLiiAM York. 

AT Bury Summer AfCzes 1748, William Tork^ ^ 
Boy of ten years of Age, was convifted^ before 
Lord Chief Juftice Willis for the murder of a Girl of 
about five years of Age, and received fen fence of Death* 
But the Chief Juftice, out of regard to the tender Years 
pf the Prifoner, refpi ted Execution, 'till he ftiould have 
an opportunity of taking the Opinion of the reft of the 
Judgesji whether it was proper to execute him or not, 
upon the fpecial Cirpumftances of the Cafe ; which he 
reported to the Judges at Serjeants Inn in Michaelma$ 
Term following. 

TpE Boy and Girl v^ere Parifli Childr^, put under 
the Care of a Parifliioner, at whofe Houfe they Were 
lodged and maintained ; on the Day the Murder hap- 
pened, the Man of the Houfc and his Wife went out to 
their Work early in the Morning, and left the Children 
in Bed together j when they returned from work, the 
Girl was miffing ; and the Boy being afked what was be- 
pome of her ; anfwered, that he had helped her up and 
put on her Cloaths, and that ftie was gone he knew not 
whither. Upon this, ftrift fearch was made in the 
Ditches and Pools of Water near the Houfe, from an ap- 
prehenfion that the Child might have fallen into the 
Water. During this fearch, the Msjn under whofe care 
^he Children were, obferyed that a heap of Dung near 
the Houfe had been newly turned up ; and upon remor 
ying the upper part of the Heap, he found the Body of 
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the Child about a Foot's depth under the Surface, cut 
and mangled in a moft barbarous and horrid manner. 

Upon this Difcovcry, the Boy, who was the only Per- 
fon capable of committing the Fa3, that was left at home 
with the Child, was charged with the Fad, which he. 
ftifly denied.^ 

When the Corofier's Jury met, the Boy was agaia 
charged, but perfifted ftill to deny the FaS. At length, 
being clofely interrogated^ he fell to crying, and faid he 
would tell the whole Truth. He then faid that the Child 
had been ufed to foul herfelf in Bed ; that ihe did fo 
that Morning (which was not true, for the Bed was 
fearched and found to be clean) that thereupon he took 
her out of the Bed, and carried her to the Dung Heap^ 
and with a large Knife, which he found about theHoufe, 
cut her in the manner the Body appeared to be mangled, 
and buried her in the Dung Heap ; placing the Dung 
and Straw that was bloody under the Body, and covering 
it lip with what was cleaa; and having fo done, he got 
Water and waflied himfelf as clean as he could. 

The Boy was the next Morning carried before a 
neighbouring Juftice of the Peace, before whom he re- 
peated his Confeflton, with all the Circumfiances he had 
related to the Coroner and his Jury. The Juftice of the 
Peace very prudently deferred proceeding to a Commit- 
ment, Hill the Boy ihould have an opportunity of recol- 
ledtng himfelf. Accordingly he warned him of the 
danger he was in, if he fhouid be thought guilty of the 
Fa^ he ftoo(i charged with, and admonifhed him not to 
wrong himfelf. And then ordered him into a Room, 
where none of the Crowd that attended fhouid have ac* 
cefs to him. 

When the Boy had been fome Hours in this Room, 
where Viduals and Drink were provided for him, he was 
broug^ a feccmd Time before the Juftice, and then he 
repeated his former Confeflion : Upon which he was 
committed to Gaol. ' 

. Ov the Trial, Evidence was given of the Declarations 
before mentioned to have been made before the Coroner 
and his Jury, and before the Juftice of the Peace ; and of 
many Declarations to the fame Purpofe which the Boy 
made to either People after he came to Gaol, and even _ 
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^own to the Day of his Trial. For he conftantly toM 
the fame Story in fubftance, icommonly adding that the 
JDevil put him upon committing the Faft. Upon this 
Evidence, with fome other Circumftances tending to 
(Corroborate the Confeflions, he wa$ convi&ed. 

Upon this Report of the Chief Juftice, the Judges 
paving taken tinfie to confider of it, unanimoufiy agreed, 
I ft. That the Declarations ftated in the Report were 
Evidence proper to be left to the Jury. 

2dly, That fuppofing the Boy to have been guilty 
pi this FaS, there are fo many Circumftances ftated in 
the Report, which are undoubtedly tokens of what my 
Lord Chief Juftice Hale fome where calleth a Mijcbie^ 
vous Dijcret'ton^ that he is certainly a proper Subje^.for. 
capital Puniftiment, and ought to fufFer ; for it would be 
of very dangerous Confequence to have it thought, that 
Children may commit fuch atrocious Crimes with Impu- 
nity. . 
There are many Crimes of the moft heinous Na- 
ture, fuch as in the prefent Cafe the murder of young 
Children, poifoning Parents or Mafters, burning Houfes, 
&c. which Children are very capable of committing ; 
and ivhich they may in fome Circumftances be under 
ftrong Temptations to commit: and therefore, though 
the taking away the Life of a Boy of ten Years old may 
favour of Cruelty, yet as the Example of this Boy's 
puniftiment may be a means of deterring other Children 
from the like Offences ; and as the fparing this Boy, 
fierely on Account of his Age^ will probably have a quite 
contrary Tendency, in Juftice to the Public, the Law 
ought to take its Courfe; unlefs there lemaineth any 
Doubt touching his Guilt. 

In this general Principle all the Judges concurred. 
But two or three of theni, out of great Tendernefs and 
Caution advifed the Chief Juftice to fend another Reprieve 
for the Prifoner : fuggeflung that it.might poflibly appear 
on further inquiry, that the Boy had taken this Matter 
upon himfelf at the Inftigation of fome Perfon or other, 
who hoped by this Artifice tp fcreen the real Offender 
from Juftice, 

Accordingly the Chief Juftice did grant one or 
two more Reprieves ; and defired the Juftice of the Peace 
who took the Boy's Examination, ^and ^Ifo fome other 
" ' Per- 
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Perfons in whofe Prudence he could coi^fide, to make 
the ftriSeft Enquiry they could into the Affair, and re- 
port to him ; at length he, receiving no further light, 
determined to fend no more Reprieves, and to leave the 
Prifoner to the Juftice of the Law at the Expiration of 
the laft ; but before the Expiration of that Reprieve, 
Execution was refpited *ti)l further Order, by Warrant 
from one of the Secretaries of State. And at the Sum- 
mer Aflizes 1757 he had the Benefit of his Majefty's 
Pardon, upon Condition of his entering immediately into 
the Sea. Service. 

The Cafe o/" Abraham Evans. 

AT the Seflions at the Old Baily in Mdr> 1749, John 
Avery and Abraham Evans were indiSed, Avery 
tor privately dealing from. the Perfon of Sir Giles Payne^ 
one Silk Handkerchief, Value 1 2d ; and Evans for felo- 
nioufly receiving the fame, knowing it to be ftolen. 

Avery was found. guilty to the Value of lod. and 
was ordered to be tranfported for feven Years. Evans 
was likewife conviSed of receiving the Goods knowing 
them to be ftolei! , but Judgment was refpited as to him, 
upon a doubt whether fentence of Tranfportation for 
fourteen Years can be given againft him upon the Statute 
of 4th Geo, I. in regard ^He principal Felon is found 
guilty of Petty Larceny only. 

In Michaelmas Vacation following the Judges, met at 
Serjeant's Inn to confider of this doubt ; and they agreed, 
Una Voce^ that no- Judgment, can be given againft Evans, 
on thi^ Verdia on the 4. G^a. .1. 

Fop. though that AQ: is exprefs, that Perjons convi^ed 
^ huying or receiving ftolen Goods ^ knowing them to be fio- 
hfii fiffll be tranjpqrted for fourteen Tears , yet ftill, it 
muft fl(iean l^erfons l^gf^Uy convifted ; Perfons convifted 
ijs AccefTaries after the Fa^ under the Statutes of 3. 4. 
W. and M. and 5. A. But this Man .ought to have been 
acquitted, the principal Felon being convifted of Petty 
*Larceiiy only ; and indeed tbe Indi£fcipent againft Avery 
being for Petty Larceny, Evans ought not to have been 
put upon his Trial. For the AQs which make Receivers 
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of ftolen Goods knowingly, accefiaries to Felony, inuft 
be underftood to make thenr; Accieflaries in fu«h Cafes 
only where by Law aa Acceflary may be ; .and there 
can be no Acceflary to P^tty Larceny. 

Accordingly, at the next Seflions, Evanj was 
difcharged. 

t * 

At the Old Baify Seflions in yfyril 1750, one Mr. 
Clarke was brought to his Trial, and it being a Cafe of 
great expe^ation, the Court and. ail the Paflages' to it 
were extreamly crowded ; the Weather too was hotter 
than is ufual at that Time of the Year. 

Many People who were in jCpurt at this time, were 
fenfibly afFefted with a very^ noifome Smell ; and it ap* 
peared foon afterwards, upon an Inquiry ordered by the 
Court of Aldermen, that the whole Prifoiv of Newg0t^^ 
and all the Paffages leading rhence into the Court, were, 
in a very filthy Condition, and had long been fo. 

What made thefe Ciruumftances to be at -all attend- 
ed to was, that within a Week or ten Days at moft after 
the Seflion, many People who were prcfent at Mr. 
CAirif *s Trial, were feized with a Fever of the malig- 
nant Kind ; and few who wcrfe feized, recovered. 

The Symptoms were much alike in all the Patients ; 
and in lefs than fix Weeks tinne the Diftemper entirely 
ceafed. 

It was remarked by fpme, and I mention it becaufe 
the fame * Remark hath been formerly made on a like 
Occafion, that. Women were very little afFe^ed:- I did 
not hear of more than one Woman who took the Fever 
in Court, though doubtlefe many Women were there. 

It ought to be remembered that at the time this Dif- 
after happened, there was no ficknefs in the Gaol more 
than is common in fuch Places ; this Circumftance, which 
diftinguiflicth this from moft of the Cafes of the like Kind 
which we have heard of, fuggeft^ih a very proper Ca\i- 
tion : Not to pre fume too^far upon the Health of the Gaolj 
barely becauje the Gaol-Fe^er is not among tb^ Prtj oners. ' 

» Camb. Eliz. fub. An. 1577. Gil/>in\ Life p. 140. ' 
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For without doubt, if the Points of Cleanlinefs and 
free Air have been greatly neglefted, the putrid Effluvia 
which the Prifoners briflg with them in their Cloaths, 
&c. efpecially where too many are brought into a crowd- 
ed Court together, may have fatal EfFefts on People 
-who are accuftomed to breathe better Air ; though the 
poor "Wretches, who are in fome meafure habituated to 
the Fumes of a Prifon, may not always be fenfible of 
any great Inconvenience from them. 

• The Perfons of chief Note who were in Court at 
this time and died of the Fever were, Sir Samuel Pennant 
Lord Mayor for that Year, Sir Thomas Af>ney one of 
the Juftices of the Common Pleas, Cb(^rles Clarke^ Ef- 
quire one of the Barons of the Exchequer, and Sir Daniel 
Lambert^ one of the Aldermen of London. Of lefs note, 
a Gentleman of the Bar, two or three Students, one of 
the Under-flierifFs, an officer of Lord Chief Juftice Lee, 
who attended his Lordlhip in Court at thaf tinie, feveral 
of the Jury on the Middle/ex Side, and about forty other 
Perfons whom Bufinefs or Curiofity had brought thither. 

Mr. Juftice Abney^ of whom I can fpeak from a long 
and intimate Acquaintance with him, was a very worthy 
Man, learned in his Profeflion, and of great Integrity. 

His Zeal for the Intereft of his Country, which he 
well underftood, begat in him a ftrong and early Attach- 
ment to his Majefty and his royal Houfe ; which was, if 
I may be allowed the Expreffion, his ruling Pajpon to the 
Pay of his Death. 

He was, through an opennefs of Temper, or the 
Pride of Virtue habitiial to him, incapable of recom- 
mending himfelf by that kind of low affiduous Craft, by 
which we have known fome unwortby.Men make their 
way to the Favour of the Great. 

However, his Merit was not overlooked. He was 
firft appointed Attorney General of the Dutchy and one 
of his Majefty 's learned Council ; then Stewl^rd of tbe 
Palace Court; afterwards a Baron of the Exchequer ; 
and laft of all, one of the Juftices of the Court of Com- 
jnon Pleas. 

In his judicial Capacity he con ftantly paid a religious 
fegard to the merits of the Queftion, in the tight the Cafe 

appeared 
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appeared to him: and his Judgment very feldom mifled 
him., 

In fliort, when he died, the World loft a very valua- 
ble Man, his Majefty an excellent Subjeft, and the Pub- 
lic a faithful, able Servant. 

Nee Me meminiffe pigehtt, 

The Cafe of Elizabeth Meadow. 

AT Newgate Scflions January 1 750, prcfent Lord 
Chief Baron Parker, Mr. Juftice Fojler, and Mr. 
Juftice jB/rci, Elizabeth Meadow was brought upon her 
Trial for fteating out of a dwelling Houfe to the Value 
of 40/. and upwards. 

While the Profecutor was giving his Evidence, it 
was obferved that. the Prifoner was extreamly difcompo- 
fed, frequently, fainting and fcreaming out as in great 
Pain ; and Tome of the Jury doubting whether fhe had 
not the Pairis of Labour on her, the Court defired two 
Matron-like Women to go to the Bar to her : and they 
defiring (he might be removed into a private Room, it 
was immediately ordered, and the Women went with 
her. One of them foon afterwards returned, and being 
fworn, declared, that according to the beft of her Judg- 
ment, and (he had born twelve Children herfelf, the Pri- 
foner had the Pains of Labour upon her, though much 
before her Time. The Court thereupon ordered her 
back to Newgate, and that proper Care (hould be taken 
of her there j and difcharged the Jury of her. 

John Nut«rown'5 Cafe. 

AT thp fame Seflions John Nutbrown and Miles Nut- 
bro^n were indifted for Burglary in the dwelling 
Houfe of one Mr. Fakney at Hackney, and ftealing divers 
Goods. It appeared by Mr. Fakney^s Evidence that he 
held this Houfe for a Term of Years which is not yet expi- 
red, and made ufe of it as a Country Houfe in the Summer, 
his chi^f Refidence being m l^ondm. That about the latter 

End 
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End of the laft Summer, he removed with his whole 
Family to his Houfe in the City, and brought away a 
confiderable Part of his Goods : That in November laft 
his Houfe was broke open and in part rifled ; upon 
which he removed the Remainder of his Houfehold Fur* 
niture, except a Clock, and a few old Beflfteads, and 
fome Lumber of very little Value ; leaving no Bed or 
Kitchen Furniture, or any thing elfe for the Accommo- 
dation of a Family* Mr. Fakney being aflced whether at 
the Time he fo disfurniflied his Houfe he had any In- 
tention of returning to reiide there, declared that he had 
not come to any fettled refolution whether to return or . 
not ; but was rather inclined totally to quit the Houfe, 
and to let it for the Remainder of his Term. 

The Faft the Prifoners were charged with was fuf- 
ficiently proved ; and was committed about Midnight 
the firft of January laft. 

The Court was of Opinion, that the Profecutor hav- 
ing left his Houfe, and disfurnifhed it in the manner be- 
fore mentioned, without any fettled Refolution of re- 
turning, but rather inclining to the contrary, it could 
not undej- thefe Circumftances, be deemed bis dwelling 
Houfe at the Time the Fa£l was committed. And ac- 
cordingly direSed the Jury to acquit the Prifoners of the 
Burglary, which they did , but found them guilty of 
Felony in ftealing the Clock and fome other fmall mat* 
ters. And they were ordered for tranfportation. 

N. B. Where the Owner quitteth the Houfe, Jlm- 
mo Revertendif it may ftill be coniidered as his Manfion 
Houfe, though no Perfon be left in it ; many Citizens, 
and fome Lawyers, do fo from a Principle of good Huf- 
bandry in the Summer or for a long Vacation. See Pop. 
42. 52. 4. Co, 40. and MSS. Denton and Chappie. A 
Cafe upon a Burglary in the Houfe of Mr. Nichols^ EaJ- 
Ur Seflions 10. W. 3. But there muft be an Intention of 
returning, otherwife it will not be Burglary, 

John Howard'^ Cafe. 

AT the Old Baily^ July 3. 1751, prefent Lord Chief 
Baron Parker^ Mr. Juftice Fojier^ and Mr. Juftice 
Birch, John Howard was indiSed on the Statute for pri- 10. 11. W.3. 

vately c. 23. 
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vatcly dealing Goods the property of Meff. Fluyder and 
Co. in the Warehoufe of John Day, There was another 
Count in the IndiSment, charging that the Prifoner 
flole the Goods of John Day in bis Warehoufe. 

The Cafe upon Evidence appeared to be, that John 
Dqy kept a Common Warehoufe by the Water-fide, 
where Merchants did ufually lodge Goods intended for 
Exportation, 'till they could have an Opportunity of 
putting them onboard. The Goods in the Indiftment 
were fent by Fludyer and Co., to this Warehoufe in order 
to be put on board a Veffel bound for , and 

wereftolen by the Prifoner in this Warehoufe. 

The Court* was of Opinion that this is not a Cafe 
within the Satute. For by the Word Wareboufes in the 
Statute is meant, not mere Repofitories for Goods, but 
fuch places where Merchants and other Traders keep 
their Goods for Sale in the nature of Shops, and whither 
Cuftomers go to view them. And though the Goods in 
this Cafe might with Propriety enough be laid to be the 
Goods of John Day^ as they are in the fecond Count, 
fince he had the Charge and Poffeffion of them wfeich 
made him anfwerable to his Principals for them ^ yet ftill 
the fame ObjeSion recurreth, his Warehoufe was not a 
Place of Sale, but merely fafe Cuftody. 

Accordingly the Larceny being fully proved, the 
Prifoner was by the Direftion of the Court found guilty 
of Larceny, to the Value laid in the IndiSment, and ac- 
quitted of ftealing privately in the Warehoufe. 

N. B, It hath been generally held, and I think very 
rightly, that the meaning of this A6k with. regard to 
Shop-lifting is, that the Goods, &c. muft be fuch as are 
ufually expofed to Sale in the Shop, not any other valu- 
able Thing which may happen to be put there. And I 
think the fame equitable Conftrufition Ihould take place 
with regard to Warehoufes. The Goods (hould be fuch 
as are ufually expofed to Sale in fuch Places, 

And though Coachhoufes atid Stables, which are like- 
wife named in the AS, are not Places for Sale j yet ftill in 
the ConftruQion of fo Penal a Law, I think it will not be 
amifs to carry the fame Equity as far as may be with re- 
gard 
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gard to them. The Goods (houM be fuch as are ufu- 
ally lodged in thofe Places. 

But it hath been very rightly held, that Money is not 
within the A&. with regar<l to any of the Places menti- 
oned in it, the Words being Coods, Wares and Merchan- 
dizes. For although the Word Goods may in a large 
Senfe tate in Money and often doth, yet being conned- 
ed with Wares and Merchandizes^ the fafer Conftrudion 
of fo penal a Statute will, be, to confine it to Goods 
^ujdem generis^ Goods expojed to Sale, * 

And if it fhall appear on the Evidence, as it often 
doth, that thofe Places were broke open at the Time of 
the Larceny, the Cafe will not, in my Opinion, come 
within the Aft, For the Words are, if any Per (on fhall 
privately Ileal, which feemeth to exclude all Cafes, where 
any degree of Force is ufed to come at the Goods. 

The Cafe of Alexander Lord Pitsligo, in the 

Houfe of Lords. . 

BY an AQ: paffed in the 19th of Geo. 1l. reciting, ,q Geo. 2. 
that Alexander Lord Pitjligo and other Perfons there- q^ 26. 
in named, had been in adual Rebellion, and were fled 
from Juftice, it is enaSed that the faid Alexander Lord 
PitJligOj &c. &€. fhall fland attainted of high Treafon, 
nnlefs they furrender themfelves to Juftice on or before 
the 1 2th Day of July 1 746. 

Lord Pitjligo did not furrender in Obedience to the 
Aft, Andd thereupon his Lands in Scotland^ were fur- 
ycyed and feized for the ufe of his Majefly by order of 
the Court of Exchequer in Scotland, purfuant to the Ad 
of the 20th of Geo. 2. upon a Prefumption that he 20. Geo. 2. 
flood Attainted by the AS: of the iptb. His Lordfhipc. 41. 
in due time, purfuant to the laft mentioned AGt, put in 
his Claim to the Lands in the Court of Seffion, by the 

* In like manner ruled upon the fame Principle, at Maid" 
ftone, Lent Affizes 1752, in the Cafe of George Grimes^ in- 
dicted on^he Statute 24. Geu, z, c. 45. for dealing a coniider- 
able Sum of Money out of a Ship in Port. Though great 
Part of it confifted in Portugal Money not made current by 
Proclamation, but commonly current. 

Name 
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ti^mt o( Alexander Lord Forhf of Piifligo ; fetting fortk 
that his Ancedor was, by Letters Patent bearing Date 
the 24th of June 1633, enobled, and created a Baron of 
Scotland by the Name, Stile and Title of Lord Forbes of 
Pitjligo, which Title is noV defcended on him. And in- 
iifted that he is not named in the A& of Attainder ; and 
confequently doth not (land attainted ; nor are his Lands 
fubjed to forfeiture. 

To this Claim the King's Advocate put in an An- 
fwer, by which he admitted the Patent of Creation as 
ftated in the Claim ; but infified^ that the Claimant is 
the Perfon meant and fufficiently defcribed by the Ad. 
In proof whereof he alledged, that his Lordfliip and his 
Anceflors have been moft commonly named and defcri- 
bed by the Title of Lord Pitjligo: Particularly in ASsof 
Parliament, Rolls, and Minutes of Parliament, judicial 
Proceedings and Family Settlements. All which was 
made out in Proof^ or admitted by his Lordfliip's Coun- 
cil. 

The Caufe coming on to be heard in the Court of 
Seflion, their |^ord(hips pronounced their Interlocutor^ 
by which they find. That the faid Alexander Lord Forbes 
oi Pitjligo \s.nox attainted by the ASt of the 19th of Geo. 
2. and therefore fuftain his Claim, and decree Pofleffion 
to be delivered to him. 

From this Interlocutor his Majefty's Advocate in be* 
half| of his Majefly appealed ; and the Caufe came to 
hearing in January 1750. 

The Lords fat feveral Days upon it. The Fads 
ftated in the Cafe on either fide were made out in Proofs 
or admitted at the Bar : and a great deal was faid by the 
Council on both iides on the Dodrine of Mifnomer, im- 
proper Addition^ and the want of Addition in judicial 
Proceedings ; and how far defefts of that Kind may or 
may not be aided. But the true Point was thought to 
lie in a much narrower Compafs, viz, whether the Re« 
fpondent is the Perfon named in the AS of the 19th of 
Geo. 2. and whether he be fufficiently defcribed by the 
Name and T\x\€ of Alexander hord Pitjligo, 

It was infifted on by his Lordfliip's Council, that 

Mr. Hume though the Legiflature in defcribing Perfons or Things is 

and Mr. For- not bound by the ftrift Rules of Law, by which all judi- 

^er. cial Proceedings are governed ; yet in an Aft fo penal ad 

thfti 
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f hat which is the SubjeS of the prefent Quefticn, the 
' Perfons who are ObjeSs of it ought to be defcribed by 
their proper Names ; fo that one Man may not fuffer for 
the A£t or pefault of another.. 

; It is admitted, that the Aiiceftor of this Lord was 
enobled by the Name, Stile and Title of Lord Forbes of 
Pitjligo^ and that this Title is defcended on him. This 
Title therefore is his proper legal Nai^e and no other. ; 
for Titles of Dignity have been always held to be Par- 
cel of the Name. ; 

A Miftake- in ithe Chriftian Name in an A£fc of the 
like Kind bath been adjudged in the Houfe to be fatal : 
though every Body knew who was intended by the Ad, 
and every part of the Defcription exadly fuited that 
Perfon, and no Body elfe. 

: It was a Cafe on the A£k of the firft of Geo. i ft*, 
which enaSed, that if Major General Thomas Gor^ 
don. Laird oi Achhtoulesind other Perfons therein named, 
ihould not furrender by a certain Day they ftiould ftand 
attainted. The Name of the Major General, who in- 
deed was Laird of AcbintouUj and. was intended by the 
Aft was Alexander 9 and not TbomaSk And the (ingle Point 
in Judjjment in the Cafe was, whctlier Major General ^/<?j:- 
ander Gordon, Laird oi Acbjntoule was attainted by the Aft* 

The Court of Sefliqn in Scotland adjudged that he 
was not ; and upon Appeal to this Houfe by the Conv- 
miffioners for forfeited Eftates, the opinion of all the 
Judges Was taken upon, this Queftion.* 

Whether, if Major General Alexander Gordon, 
Laird of Acbintoule hzd been brought to the King's Bench 
Bar, and Execution prayed againft him, the Court would 
have awarded Execution ? and the Judges havihg con- 
fierred. together, the Lord Chief Juftice of the Cburt of ' 
King's Bench delivered their Opinion^ that vthe faid 
Court could not award Execution againft Alexander ; be- 
caufe in awarding Execution they muft purfue the AGt of 
Parliament on which the Judgment is founded. And 
thereupon the decree of the Court of Seflions was affirmed, 

♦ The Qne{lIon and Anfwer of the Judges are here copied 
from the Journal. Mp. Peere lVilliams'% Report of the Judges 
Anfwer is not correft. He is miftaken too in favingr that it was. 
an Appeal from a Judgment of the Comniiilioners for forfeit- 
ed Eftates. It was an Appeal from a Decree of the Court of 
Seflion grounded on the A£t 5. Geo, i,q, 22 S. 7. 8. 

F The 


82 T H E R fi P R T. 

The like Judgment was foon afterwards given by t1i« 
Houfe in the Cafe of Patrick Parquarfon, who was in* 
tended to be attainted by the fame Aft, but was therein 
by miftake called Alexander Farquarjon^ 
A Miftake in an Aft of Attainder with regard to a 
I Ed A f "^"^^ ^f Dignity, which i$ the prefent Cafe, hath been 
72* a. 'likewife held to be fatal. It was in the Cafe of Thomas 

Ormo/id, who being no Knight,' was attainted by AS of 
Parliament by the name of Thomas Ormonde Knight. 
And it, was held he loft nothing by the Attainder, and 
that the AGt as to him was void. For, faith the book> 
it cannot bejntended that he was the Perfon attainted, 
fince the Word Knight is part of the Name: and Tbo^ 
mas Ormond could well fay that there is no fuch Perfon 
as Thomas Ormonde Knight, in Rerum Naturd. * 

Had the Refpondent been taken after the time limit- 
ed for his furrender, he cou4d not have pleaded any thing 
in bar of Execution befides the Mifnomer, which he 
could have verified by his Patent of Creation ; and in 
that cafe Execution could not have been awarded againft 
him, confequently he ought now to have the Benefit erf 
the fame Plea. 

Ok had he been pardoned by the Name of Lord Pit^ 

fligo, and afterwards Indified by the Name of Lord For* 

bes of PitfligOy that Pardon wojild not have availed him. 

And it would found extremely harfti to fay, that an AS 

of Attaitider fliall receive a more liberal Conftruftioii 

than a Charter of Pardon; or that the fame Defigna* 

tioii of the Perfon ftiall In otie Caf^ beTufficient to deftroy 

Mr * Attor- ^^"^' which in another would hot be fufficient to fave hini. 

ney. " The Council for the Crown ihfifted that the whole is 

Mr.SoIlicitor reducible to two Queftions : whether the Refpondent is 

' the Perfon intended to be attainted ? and if fo, whether 

he /*/ dejcrihed with fufficient Certainty ? 

* It was obferved by theSollicitor General, that there is no 

original. Repfort of this Cafe extant : it is cited in the Year- 

Book by one of the Judges in his Argument on another Cafe. 

And there is room todotibt whether it did ever really come in 

Judgment, or was not rather a Cafe put by the Judges by way 

of Illuftration. For Thomas Ormun^y Knight, waS attainted 

Cotton's Re- by Adl of Parliament in the i. of £^/^.' 4th, and in the 12th. 

cords 670. Edijo 4th, the Attainder was reverfed by Pafliainent, fothat 

671. N°2o. probably the Cafe never came in Judgment clfewhere. How* 

and 690. N° ever, as the other Judges admitted the Cafe to be good Law> 

27* the Book is in an authority to the Purpofc for which it was 

fc cited by the Council for the Refpondent. The 
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! *tHE LegiflatuTC is not confined to any precife forms 
I fef Expreffion, if their meaning appeareth with fufEcient 
I Certainty; that, and that alone is the tru^ Rule of Con- 
j ftruffion in all Cafes whatfoever. 
; With regard to A6ts of Attainder, and Afls of the 
I like Kind with that which is the Subjeft of the prefent 
I Debate, much greater Latitude hath in all Ages been 
'taken in defcribing the Perfons intended, than is com- 
I plained of in the prefent Cafe ; and yet thofe A&t have 
i had their full efFefi on the Perfons arid Eftates of thofe 
f who have been the Obje61:s of them. But if the prefent 
j ObjeSion ftiould prevail, thofe Attainders, and all Pur- 
[ chafes made under them, would be (haken at once. . it 6 

\ In the Aflt for the Attainder of Queen Katbdritie How- 33- H. 8. t^ 
\ird ^nd her Accomplices, the Lady Rocbfordy who was^V 
the Widow of the Vifcount Rochfordy who had been for- 
merly attainted and fufFered for high Treafon, is fre- 
tjoentfy named, fometimes by the Style of the Lady Jane 
Ricbford, at other times by the Title of Jane Lady Rocb" 
ford, and is attainted. Neither of thefe Titles was in 
flriftnefs due to her ; and yet by both, different as they 
ire, {he is defcribed in the AS. 

In the fame A&t the Lord IViUiam Howards who was 
one of the Sons of the Duke of Norfolk^ and the Lady 
Katharine Howard his Wife, are attainted of Mifprifipn 
bf Treafon, by no other Defcription than Lord WilUam*% 
tourtefy Title. " - o - 

kiN the Aa of Obiiviori, Sir Hardrefs Waller, Sir J J ^*^-^V^- 
icbael Li'OeJy, Sir James Harrington, Sir Henry Mild- ' x' , ^ 
eiay, Sir Artbur Hajlerig, and Sir Henry Pane, among 
thers, arc excepted, without any fort of Notice whe- 
Iflier they were Knights or Baronets, or of what Order of 
knighthood they were. 

; By an hSt of the fame Seflion, Sir Michael Lhejy, by c. 30. 
iSie fame general uncertain Defignation, is, anipng 
^thers, attainted of high Treafon ; and bis Eftate and 
^e Eftate of Sir Hardrefs Waller, by the fame uncer- 
tain Defcription of their Perfons, are vefted iri the King 

Without Office. i ^ Car i c. 

By an AS in the next Seffion, the real and perfonal Ef- ^^ g V*^ 
bite of Sir Jobn Dangers, Sir Jobn Boucbier, Sir Henry ' ^"'"^ 
WldnUTft Sir 'Jame$ Harrington^ and Sir Arthur Hajlerig, ^ "^ 

Fa among 
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among others, by the fame gencraluncertain DefignatlftS 
of their Perfons, are veiled in the Crown without Office. 

S. 4.5. And 'by the fame Aft Sir Henry Mildmay and Sir 

yokn Harrington f among others, by the fame uncertain 
Defcription are degraded, and ordered to be drawn upon 
Sledges tlirough the Streets of London to Tyburn with 
ropes about their Necks, and afterwards to be imprifpn- 
ed for Lif^. 

8. W. 3. c: 5. By an hOt pafled foon after the Aflallination Plot, 
yobnfon alias Harrifony Durant alias Durance, 

Byerly Pk'ivdeh and Hungate, {Blanks beinj 

left tor their Cbriftian Names) are among others requir- 
ed, as in the prefent Cafe, to Surrender by a Day therein 
named, and in default thereof are attainted of High 
Treafon. 

i, Geo', r. c. By an AS in the Time of Geo. ift. made upon the 

42. like Occafion with the prefent A6!:, Sir David Trepland^ 

Sir Hugh PaUrfon, Sir Donald Macdonald, Sir John PreJ- 
ton, and Sir T^^w Mackenzie, without Notice whether 
Knights or mroiiets or of what Order of Knight- 
h6od, arc ^niong others, required as in the prefent Cafe^ 
to furrender by a Day therein named, and in Default 
tliereof are attainted of High Treafon- 

By thefe Inftances it appeareth to a Demonftration 
that the Legiflature never thought itfelf confined to the 
ftrift rules of Law in defcribing Perfons whom it made 
th« ObjeSs of Punilhment. It was fufficient that the 
Terms made ufe of were defcriptive of the Perfons in- 
tended to be piiniflied : it never was doubted whether the 
Regicides who are attainted or otherwife fubjeScd to 
Pains and Penalties by the AQs juft now cited, were pro- 
perly defcribed ; or whether their Eftates vefted in the 
Crown, though the very fame ObjeSion might hkve 
been made in their Cafes as in the prefent, That their full 
Title of Dignity was not Jet forth, 'tis plain they were 
Men of fpnie Dignity, Kniglits or Baronets; and it muit 
be admitted that all Titles of Dignity, the Idweft as well 
^s the higheft, are parcel of the Name, and that in alf 
judicial Proceedings the Omiffion of even the loweft Dig- 
nity would be fatal. The fame may be faid with re- 
gard to thofe who were attainted by the AS of the firft 
of, Geo. I ft. 
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And with regard to thofe concerned in the Aflaffina-: 
tion Plot, they are defcribed merely by their Surnames; 
and yet that Dpfcription was thought fufEcient to reacH 
them. 

These w,ere all in ftriSnefs of Law incomplete De-r • 
icriptions of the Perfons, yet they were never yet faid to 
be infufficient in the Cafe of a parliamentary Attainder. 
And What is there in the prcfent Cafe {hat diftinguiflietlj 
it from thofe ? let it be admitted for Argument's Sake 
that Lord PitJIigo is imperfedly flefcribedi that his full 
Title of Creation is not fet forth in the AS ; but let it 
be admitted too that he is defcribed by his Chriftian 
Name, by his Dignity (Lord) and by his Barony ; by 
the Title by which he was moft conimonly known, by 
which his Anceftors were frequeptly named in A6ld of 
Parliament, in the Rolls of Parliainent| in their family . 
Settlements, and in judicial Proceedings: apd which he 
hath ufed in Deeds executed by himfelf, ^nd in his own 
Letters, fome of which have be^n read ; Ut this be ad- 
mitted, we have it all in prPpf> and then let any Man 
find out the leaft diftinSiqn in favour of his Lordfliip 
between thofe Cafes and the prefent, if he can. 

Three Cafes have been cited by the Council on the 
%ther fide, thofe oi Alexander Gordon^ Patrick Farquarfon^ 
and Thomas Ormondy and one Anfwer will go to all of 
them. They do not reach the prefipnt Cafe; ' Thp pre- 
fent Queftion is upon an incomplete Pefcrip^ioq of the 
Perfon, but a Defer iption not repugnant to Yrnib ; thofe 
defcriptions were abfolutely falfe ; they ^ould not with 
any Ihadow of truth be apjpticd to the Perfons prbpofed 
to be Intended ; this diftinQion between incomplete and 
falfe Defcriptions is implied in the Anfwer of the Judges 
in GordoTC% Cafe, *^ In awarding Execution we muft pur- 
<* fue the AS of Parliament on which the Judgment is 
*' founded ;" in other Words, we cannot go contrary to 
the Aa, we cannot award Execution againft Alexander j 
on a Judgment againft Thomas \ for the Law will not in- 
tend that Alexander and Thomas are the f^me iperfon an4 
we muft judicially take notice of legal Intendments. 

So in the Cafe of Thomas Ormonde, by IndiSment of 
Law Thomas Ormonde Knight, 2inA Thomas Ormond Yeq- 
jnan, are two difiSerent Perfons; for Knight being a Title 
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pf Dignity is parcel of the Name ; they are in legal Es- 
timation as different Perfonsas Men bearing two differ- 
jcnl Chriftian Names. 

It hath been faid that Lord Pitjligo, was he to be 
taken^ might plead his Mifnon er in bar of Execution. 
That is abfolutely denied. He coi^ld not plead a Mifno-: 
iner : he could plead no other Plea than what all People 
in the like Circumftancesmuft plead, which is,* /itf4ifo 
// not the Per fan named in the Ait. That is the only Iff 
fuc upon which he could put, his Cafe : on that Iffuc 
which is a mere matter ot Faft, he mud (land or (alL 
And upon that Ifliie we iubmit the prefenl Cafe, . 

It hath likewife been faid that were he to be pardon* 
ed by the Name of Lord Pitjligo^ and afterwards indiSed 
by the Name of Lord Forbes of Pitfltgo^ fuch a Pardon 
would not avail him. That likewite is ' denied. He 
would be intitled to the full Benefit of the Pardon, plead- 
ing it with a proper Averment, that Alexander Lord ftr- 
he$ of Pitjligo named in the Indifiment, and Alexander 
Lord Pitfligo named in tfe Pardon, is one and the fame 
Perfon; for there would be nothing in this Averment con- 
trary to the Intendment of Law as, poflibly, in the Cafe 
of different Chriftian Names there might. 

The Council having concluded, their Lordffiips ptU 
|he following Queftion to the Judges, and adjpurned to 
the next Day,- , 

'. The great Grandfather of the Refpondent being by 
Letters Patent under the great Seal of Scotland in the 
Year 163^ created a Peer, of Scotland by the Title of 
Lord Forbes of Pitjligo, and , the Rcfpondent and his 
Anceftors claiming under the faid Letters Patent having 
commonly ufed and fubfcribed themfelves to Deeds and 
other Inftrunlents, fometimes by the Name ior Style of 
Forbes of Pitjligo, and fometin es .Pitjligo, and having 
teen commonly diefciihed and known m legal Prioceed- 
ingsand otherv ife, as well by the Name or Style of Lord 
Pitjligo as of Lord Forbes o^ Pitjligo, and the faid Ref- 
jpondent and his Ancdlors having been always entered in 
|he Rolls of the Parliament of Scotland (except in one 

' ♦ See th<* Record in the Cafe of Barkftead, Oko and Or^ 
iet, cited in Dr. Cameron's Cafe. 
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private Aft of Ratification pafled in 1681.) by the Name 
or Style of Lord Pitjligo ; and it not being proved or al- 
ledged in this^ Caufe that any other Perfon bcfides the 
Respondent was at or before the pafllng of the AS of Par- 
liament herein after mentioned called or known by the 
Name or Title of Lord Pitjligo ; and the Refpondent 
not having furrendered himfelf to Juftice'on or before 
the Day fpecified in the A£k of th^ nineteenth Year of 
the Reign of Geo. 2d. for attainting Alexander ^2ix\ of 
Keliie, and others therein named, of high Treafon ; whe- 
ther the Refpondent is by Virtue of the faid AGt attaint- 
ed of high Treafon by -the Name or Title of Alexander 
horAPitfligof 

The Judges upon Conference among themfelves 
agreedy that fuppofing the Refpondent is the Perfon in- 
tended and named in the AS, he is fufficiently dcfcribed 
by the Title of Lord Pitjligo : fince that Defcription, 
though incomplete in point of ftriS Form, is not repug- 
nant to Truth ; which differeth this from the Cafes 
of Gordon, Farquarfon and Ormond; and bringeth it 
within the RuU upon which alone many of the ASs of 
Attainder cited by the Council for the Crown, efpecial- 
ly thofe fince the Reftoration, can be fiipported.* 

But left by giving a categorical Anfwer to the Quef- 
tion as ftated, they might be thought to giye an Opinion 
en a Matter o^Fa£l as well as on the Point of Law (which 
they will always avoid) it was agreed that my Lord 
Chief Juftice in delivering the Opinion of the Judges 
ihould acquaint their Lordfliips, that the Judges do not 
prefume to give any Opinion whether the Refpondent is 
the Perfon named in the AS ; that being a matter of 
Fad of which their Lordfliips are now the proper Judg- 
es; and in z Vvoc^t&ngxrx We ftminJler-Hall would be 
the Province of a Jury ; but if their Lordfliips are fatis- 
ficd that the Refpondent is the Perfon named in the AS, 
the Judges are of Opinion that he is fufficiently defcrlb- 
cd and well attainted by it. 

Accordingly the nextDay my Lord Chief Jufllce 
delivered the Opinion of the Judges to the EfFeS above 
mentioned. 

♦ In the Proceeding againft the Earl of March^ upon which 
he was attainted in the 4th of Edw. 3; he is ftyled through- 
•ttt the Record, Roger de Mortimer, ' 
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Lord Chancellor fpokc largely, declaring his Con- 
currence with the Opinion of the Judges in point of 
J-iaw ; and the Houfe unanimoufiy referved the Interior 
cutor and difmifled the Claim. ♦ 

The Cafe of John Drummond Efq.- commonly call- 
ed Lord John Drammond, in tba Houfe oj- Lords. 

% 

JAMES Lord Drummond^ commonly called Duke of 
Perth f being feized. in fee of the Lands and Earldom 
of Pertby by deed ot Settlement dated the i6th Day of 
June 1 743. granted fold and difpoTed his faid Eftate to 
%bomas Drummond of Logiealmond^ Efq. and his Heirs, 
but redeemable in manner herein after mentioned, upon 
Truft for the Payment of all his the faid James\ JDebts, 
and fubjeft to his Debts and to fome prior Charges then. 
fubfifting> upon Truft to pay to the faid James during 
his Lif^ an Apnuity of two hundred Pounds fterling; 
d.nd after his Peceafe upon the like Tru(l for his Bro- 
ther the faid John Drummand ixxxmg his Life; and upon 
further Truft to convey the; Premifes, fubjeQ to his 
t)ebts and the faid Annuities, to John Drummond JJii^ 
cte to the Grantor in Tail Geperal, Remainder to his 
Sifter Mary Drummond in Tail General, Remainder to 
the Truftce himfelf in Tail General, Remainder to the 
pghtKeirs of the Grantor. 

And upon further Truft to pay to fuch Wife as the 
Grantor fhould marry, duriijg her Life, an Annuity of 
ICQOO Marks Scots^ for the fep^rate ufe of fuch Wife ; 
and not to be fubjeS to the Grantor's Jus Mariti. 

Then followi^th the Power of Redemption to which 
the whole di^pofitipn i?mad^ fubjefl;* vfz, that after Pay-, 
ment of theDebts of the Gfan^or, the Pr^ miffes ftiould be 
redeemable from the faid Truftee, and from the faid John 
jprummond the UlldC) .i^nd (hp faid Mary Drummond, and 

* The whole Anfwer of the Judges as it^ftandeth on the 
Lords Journal is ; '« That the Hefpondent is fulljr and e£Feftu- 
«« ally attainted by the A& of, the 19th x)f Geo. izd. by the 
<< Name or Title of Alexander Lord PiiJItgo.'* Bu^ the Lord 
Chief Juftice did dehVer the Opinion whh the Caution and 
Kefervc touching the Fa^ of the Wentity of the Perfon, as, 
above reported. Though the Joiirnal is iilent as to that Mat- 
ter the Opiaion delivered m Writing not being fuificientljr 
^i^licit in that Refpeft. 
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Jhe Heirs of their Bodies refpefitively , by the Heirs of th^ 
Body male or female of the faid Grantor, and failing fuch 
Heirs, by the Heirs of the Body male or female of the 
Yaid John Drummond his Brother, on Payment of 200/. 
fterling to the Truftee his Heirs and Affigns at the Mar- 
ket crofs of Edinburgh : or in their Abfence to the Pro- 
Voft, or any of the Bailifis, Dean of Gild^o^ Treafurer 
of Edinburgh. 

At the Time this Deed was executed James Lord 
Drummond the Grantor had entered into the ireafonabl^ 
^Engagements with the Pretender, of which fome Ac- 
count is given by Mr. Murray in the Trial of jLord Lo^ 
*vat : And his Brother the faid Jgbn Priimmdnd was a 
Captain in the French Service : And both' the Brothers 
'afterwards engaged in the RebeUion of 174J. • 

James Lord Drummond thp Grantor, notwithftanding 
the Difpofition of the Efl:ate,cpntinui5d,in Poflefllon and 
received the Rents and Profits to thie Day of his Death ; 
and Thomas Drummond the Truftee knew nothing of the 
Deed at the Time it was executed, never had the Pof- 
feffion of it, or fo much a^*fa\v it.^ f' * 

* By the Aft of the nineteenth of Qeorge 2d, reciting ,g^ q^q ^ 

that the faid James Drummond and John Drummond his q^. 21. 
Brother and other Pcrforis therein named di^ on or before 
the i8th of April 1 746, levy War againft the King and 
were fled from- Juftice, It is enaaed that if the faid 
James Drummond and John Drummqndy &c. (hall net 
rendet themfehes to Juftice on or before the 12th of 
July \1/\6% they (hall Jrom and after the 18 th of April 
1 746, ftafnd and be adjudged attainted of high-Treafon 
to all Intents and Purppfes whatfoever; and fliall fufFer 
and forfeit as P^rfons attainted of high Treafon bythp 
Ua'ws of the Land ought to fufFer and forfeit. 

James Lord Drummond died on the nth of May 9 
I 746, in his Paflage to France after the A£tion at CuUo- 
den\ and the faid John his Brother a^id prefumptive Heir, 
d\A not furrend^r purfuant to the Aa, and fb became at-; 
taintecf ; and the Court of Exchequer in ScotlanJi^sxximnt 
to the AS of the 20th of George i^d, caufed the Ejftatc 20. Geo. %. 
comprized in the Settlement to be feized and furveyed'for ^' 4** 
bis Majefty's jBenefit, ^s b^ing forfeited by that Attainder. 

\', C *' ' ■ . •■ ."■ ' 
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Thomas Drummond, the Truflee named in the Set-' 
tlement of the i6th of June 1743,^ put in his Claim to 
this Eftate in due Time in the Court of feffion in Scotland^ 
purfuant to the lafl mentioned Statute, and founded his 
Claim on that Settlement ; alledging that the faid Jobn 
Drummond was never feized of, or interefted in the faid 
Eftate, but that the Claimant had Hght thereto by Vir- 
tue of the faid Settlement. 

To this claim his Majefty's advocate, on behalf of his 
Majefty, put in an anfwer, infilling on his Majefty's right 
grounded on the attainder and the forfeiture of John 
Drummond; and the caufe coming to hearing before the 
court of feffion, that court found that the (aid jfobn Drum- 
mond was upon the ekventh of May 1 746 when the faid 
yames his elder Brother died, capable to take by Defcent 
from his faid elder Brother ; and that the Eftate in Quef- 
tion did then defcend to the faid jfobn his brother, and 
was^forfeitable and forfeited by his Treafoii and Attain- 
der ; and that the faid Truft-difpofition to the Claimant, 
is not fufficient to exclude the Forfeiture of the faid J^'i* 
Drummond, and thereupon difmifled the Claim. 

From this Decree the truftee Thomas Drummond ap- 
pealed; and the Caufe came to hearing in y^r/Viyji* 

Two Queftions were made in this Cafe; Firft* Whe- 
ther by the Laws of Scotland the fettlement of the fix- 
teenth of June 1 743 was void, as having never been de- 
livered to the Grantee or any Perfon on his Behalf^ but 
remaining always in the Pofleffion or Power of the Gran- 
tor ? 

i This Point was not greatly laboured by the Council 
for the appellant ; and as what was faid upon it on either 
fide was grounded on the Laws of Scotland, hy which the 
Validity of all Scotch Settlements muft be determined, 
and which I do not underftand, I will not take upon me 
to report the Arguments on that Point. 

The fecond Cjueftion was, fuppofing the Settlement 
to be void, and that James Lord Drummond died feized 
in Fee, whether his Brother the faid John Drummond 
did take by Defcent any Eftate in the Premifies which 
was forfeitable by his Attainder ? 
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The Council for the Appellant argued, that he did 
not ; that he was incapable of it ;. he had no hefetable 
.'Blood in him on the eleventh of May i 746, the Day his 
Brother died : for, not having furrendered purfaant tp 
the AS which attaiuteth him, he is now to be coniider- 
edasa Perfon attainted from ih^ eighteenth of April pre^ 
ceding, ^ t 

If he had been aQually attainted before the Death of 
his Brother he could not have taken by Defcent ; the 
Land mud have efcheated. Lord Chief Juftice Coke is i. Inft. 13. a. 
full to this point, " The Father is feized of Land in Fee. 
'* holden of J, S, the Son is attainted of Treafpn, the 
'" Father dieth, the L^nd ftiall efcheat to J. S. propter 
" defe^um Sanguinisy ,fcr :that the Father died without 
•* Heir : and the King cannot have the Land becaufe 
" the Son had never any thing to forfeit. 

. Lord Chief Juftice H^/^ putteth a ftronger Cafe on J* Hale. 356. 
the fame Principle, " If there be a Father and two Sons, ' 

** the eldeft is attainted anrf furviveth his Father but a 
^* Day, and then dieth without Iflue, the fecond fon can- 
not inherit,.but th^ Land (hall efcheat /ro defe^uHee^ 
redis'^^ and if in th^prefent Cafe the Land efcheated, 
the whole Proceeding in the Court of Exchequer in .SVo/- 
landy of which the. Appellant comptaineth, is void ; it is 
Coram non Judice. For that Court hath no JurirdiSion 
touching Efcheats, which by the Law of Scotland are 
cognizable only in the Court of Seffion. 
. It muft be admitted that the Attainder of John Drum" 
mond wzs not complete 'till after the 12th of July; but 
being then completed, we fay the Statute exprefly car- 
rieth it. back to the eighteenth of Jpril preceding to all 
Intents and Purpofes lubatfoever. 

And if Re had been pofleffed of any other Eftate, and 
between the eighteenth of April zuA the twelfth of July 
had made a Settlement of it upon the moft favoured Con-- 
fiderations, for Payment of his Debts, or in Confideration 
of Marriage ; or had fold it for a valuable Confideration 
^dually paid, his Attainder would have over-reached this ^ 
Settlement or Sale. He would have been confidered by 
Virtue of this retrofpeQive Claufe as a Man difabled and 
nnder an Attaip4cr at the Time the Sale or Settlement 
u • . WW 
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yras made. And fhall he now be confidered as a Pcrfon 
under an Attainder to one Purpofe alone^ and not ta 
all other Purpofes ? 

We are no^now in the Cafe of an Attainder in the or- 
dinary Courfe of Juftice ; in thofe Cafes Yis true, no cor- 
ruption of Blood is wrought 'till an aSual Attainder, 
though upon an Attainder the forfeiture hath Relation 
to the Time of the Treafon committed ; which Rdatioa 
is a mere Fidion of Law, introduced for the Purpofe of 
over-reaching mefiie Incumbrances. But we are in the 
, Cafe of a Parliamentary Adjudication ; the Legiflature 
hath pronounced Judgment of Attainder upon John 
Drummond and others ; and in pronouncing that Judg- 
ment hath determined the Time from which it (haU 
operate to every Intent, 
l^T. Attorney The Council for the Crown infifted, that on the ele- 
tnd the Lord venth of May 1 746, when James Lord Drummond dicd^ 
Advocate^ John Drumrnond v/as capable of taking the Lands in quef- 
tion by Deifcent, and remained fo *till after the 12th of 
July: that cluring all that Interval^ the Eflate vefted in 
him, for it muft veft foinewhere on the Death of James ^ 
and in the Crown it could not veft by Efcheat, while 
there was an Heir in being capable of inheriting: and 
confequently Jokn being feized at the Time of his At- 
tainder, the Lands became forfeited, and are now vefted 
in the Crown by the exprefs Provifion of the Aft of the 
20th of Geo. '2. 

This cannot be denied upon a Suppofltion that Johit 
Drummohd took by pefcent from his Brother ; and 
therefol-e it is faid that he was not capable of inheriting • 
that he muft be confidered, by virtue of the retrofpec- 
^ive Claufe, as under an Attainder from tjie 18 th of 
April preceding his Brother's Death. 

This will receive a very fhort Anfwer. ASs of Par- 
liament, like Wills, are to be conftrued according to 
the plain obvious Intent of the Makers ; the Intent of 
the retrofpeSive Claufe was to determine the Time to 
^hich the Forfeiture fhould relate, in order to prote^ the 
^itle of the Crown a^ainji all Incumbrances Juhfequent t$^ 
ibat Time ; this was clearly the Point, and the only 
point the Legiflature had in view; to imagine that the 
jtegiflature intended to defeat the Title of the Crown 
vipon the Contingency which hath happened in the pre- 
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lent Cafe (and It might have happened in the Cafe ot 
jevery Man attainted by the AQ) would be to fuppofe^ 
that it intended to defeat and to prote£k the Title of the 
Crown upon different Contingencies, by one and th^ fame 
Proviflon in the Ad; this is too abfurd to.be imagined: 
and therefore the ConftruSion contended for, grounded 
on the general Words, to all Intents and Purpofes wbat^ 
joevevy cannot be fupported by any rule of Conftruaion, 

For it is a known Rule in Law, that general Word* 
in an Ad of Parliament are not to be carried beyond the 
plain intent of the Aft ; efpecialiy where the Rights of 
the Crown would fuffer by fuch a Latitude of Con- 
ftrudion. 

The Council having concluded^ the Houfe put the 
following QueftioTi to the Judges and adjourned to the 
next Day, Whether by the Law of England^ John Drum^ 
mond fecond Son of the late Lord Drumtnowd was on the 
1 1 th Day of May \ 746, capable of taking Lands by 
defcent*; and whether by his not rendering himfelf to 
Juftice on of before the 12th Day of July 1 746, accord- 
ing to the Aft of the 19th Year of Geo. ad. fuch de- 
fcent' became diveiled or avoided fo as to prevent the 
Forfeiture in prejudice of the Grown, 

The Judges upon. Conference among themfelves a* 
greed, that the Intereft defcended to John Drummond, 
and was forfeited by his Attainder. They confidered the 
Aft in the light of a parliamentary Outlawry. The Aft 
chargeth that the Perfons therein named dtd on or before 
the iStb of April 1 746, levy War againft the King, and 
were fled from Juftice; and then proceedeth to attaint 
them if they do not render themfelves to Juftice on of 
before the the twelfth, of July. 

- This being an Attainder out of the ordinary Courfe of v. Bro. Rcla* 
Juftice, it was proper on all Accounts to fix the Time to tioi). 43. 
which it fhould relate, for avoiding all mefne Incumbran- 
ces; the Legillature hath done it, and in fo doings hath 
afted in exaft conformity to the common Law in the Cafe 
of an Outlawry for highTreafpn in, the ordinary Courfe 
of Juftice : in which Cafe thtf Attainder relateth to the • 

Time of the Treafon laid in the Indi^ment. Accord ingly i . Hale 3S1 
In the prefent Cafe the Attainder is, by the retrofpeftive 
Claufe in Qgeftion^ carried back to the very Day on which 
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the Tfcafon is by the Preamble charged to have been 
committed. 

This fully accounteth for the retrofpeftive Claufe, 
and fixeth the Senfe of it. It was plainly inserted in exa^ 
Conformity to the common Law, and muft therefore be 
accomodated to the Rules of Law in fimilar Cafes. For 
it is a fafe Kile of Conftradion, that Statutes made in 
imitation of the common Law, (hall be expounded ac- 
cording to the Rules of Law in like Cafes. 

LfiT it be fuppofed that Jabn Drummond had beeff 
outlawed upon an IndiSm^ent for this Treafon, and that 
the Indiftment had charged the Fad to have beep com- 
mitted> as this Aft doth, on the 1 8th of April 1 746 ; his 
Attainder for the Purpofe of avoiding all mefne Incum- 
brances would have related to that Day ; and yet ify 
pending the Pfocefs of Outlawry, his Brother had died 
feized of the Eftate in queflion, it would undoubtedly 
have been forfeited hv Jobn*s Attainder ; for he would 
have been confidered during the Pendency of the Procef* 
of Outlawry, as a Pcrfon, capable of taking by Defcent. 
And confequently in the prefent Cafe he muft in confor* 
mity to the Rule of Law in the Cafe of an Outla^vryy 
be confidered as a Peffon capable of inheriting andholden 
on the eleventh of May^ and thence forward to the 13th 
of July ; an Interval exaOily analogous to the Pendency of 
Procefs of Outlawry at common Law. 

Til« next Day the Lord Chief Baron, in the Abfence 
of the two Chief Juftices, delivered the opinion of the 
Judges: that the faid Jojbn Drummond wsls on the ele- 
venth of May 1 746, capable of taking Lands by Defcent j 
and that by his not rendering himfelf to Juftice on or 
before the 12th of July 1746, according to the above- 
mentioned ASt of the 19th Year of Geo. 2d. fuch 
Defcent did become divefted or avoided fo as to prevent 
the Forfeiture in Prejudice to the Crown, And the 
iuords u'nanimoufly affirmed the Decree. 
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THEREPORT. ^S 

The Cafe ff Captain John Gokdon^ in the Houfe f>f 

SI R yames Gordon, by Settlement dated igxYiO^nler 
1 7131 entailed his Barony and Lands of Park\i\ 
Scotland on himfelf for Life, Renoainder to iVilUam Gor- 
•don his eldeft Son and the Heirs Male of his Body ; re* 
mainder to the Heirs Male of Sir Jame^^s own Body^ 
with feveral other fubfequent Limitations. 

By this Settlement Wiliiam Gordon the Son, and other 
Heirs of Tailie, are according to the Forms ufed in Scot'- 
land in the Cafe of ftriS Settlements, prohibited to al* 
ter the Courfe of Succeffion by Alienation or by any 
Charge on the Eftate : or by any A8ts civil or criminal^ 
even treafonable Ji^s, whereby the fame may beqpme ^ 
efcheat or forfeited. And all Ads to be done by any 
Perfon in Pofieflion \inder the Entail contrary to his Pco- 
hibttion, are declared to be null and void as againil the 
Perfon next in Succeflioii ; who, in cafe of fuch Contra* 
Vention^'ihall fucceed to the Eftate in the fame manner, 
^as if fach Conjtravener were naturally dead.. 

Sir James Gordon died, and his Son William Gordon^ 
then Sir William^ became duly feized under this Settle- 
ment» 

He took a part in the Rebellion of 1 745> and was at- "^ 

tainted by the Aft of the nineteenth of Geo. 2. and his 
Barony and Lands of Park, were furveyed and feized to 
the ofe of his Majefty under the kOi of the aoth of 
<jreo. 2* 

Captain Jobn Gordon, who is Sir fVilliam^s next 
Brother, put in his Claim in the Court of Seffion in due 
Time, and in that Claim ftated the Subftance of the Set*" 
tlement of O^ober 1713, with the prohibitory' and irri- 
tant Claufes before mentioned, and infifted, firft, that 
Sir William had long before his Attainder incurred an Ir- 
ritancy, as they call it, of this Eftate, by creating an In- 
cumbrance on it in favour of one of his Creditors; and 
that thereupon the Eftate devolved immediately upoil 
him (the Claimant) as next Heir m Tail, under the Li- 
mitation 
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mitation to the Heirs of the Body of Sir James ^ Sif 
William having then no Iffue. 

Secondly, that in Cafe * there was no fuch Trritan-, 
cy incurred, yet Sir William by committing the Crime 
of Treafon did contravene the prohibitive Claufe, and 
loft his Title to the Eftate, which thereby immediately 
fell to the Claimant. - 

And thirdly, that Sir William could, at the wofft, for- 
feit by his Attainder only an 'Eftate for his own Life; 
and upon his Death the Premifles in Queftion muft de- 
volve upon the Claimant, and the other Heirs in Tail. 

To this Claim his Majeftjr's Advocate put in an An- 
fwer: and as to the Irritancy fuppofed to be incurred by 
the Incumbrance, infifted, that as Sif William Gordon 
might by the Law of Scvtland have been relieved againftr 
that Irritancy, if the Claimant had endeavoured in due 
time to take advantage of it, it ihall not now be fet up 
to oyer- reach the Title of the Crowti by the Attainder. 
And as to the fecond and third Points infifted on by 

7. An. c. 21. the Claimant, he relied on the Statute of CJueen Jnne, 
whereby perfons attainted of high Treafon in Scotland, 
are made liable to the fame forfeitures as Perfons attaint- 
ed of high Treafoft in England ;'- and on the Statute, of 

a6 H 8 c. ^' ^' whereby all Eftates of Inheritance are made fub-: 

i^^ * ' jcft to Forfeiture for high Treafon; and infifted that 
Sir William Gordon was by VirttJe of the Settlehfient of 
O^ober I7i3> feized of an Eftate of Inheritance in the 
Pcemiffes at, the Time of his Attainder. 

The Cafe coming oii to be heard before the Court of 
Seflion their Lordfliips proinouncecf their Decree to the 
cfFeQ: following. • ; 

They find that Sir William Gordon is by the Entail 
difabled from alienating cr incumbering the Eftate in Quef-. 
tion, or altering the Courfe of Succeffion in Pfejudice of 
the Claimant and other Heirs in Tail ; or from impairing 
their title to the fame rffter his Death. And that therefore 

• the faid Eftateis by Sir William*^ Attainder, forfeited to the 

. ♦ See Bendloe pi. 289. Gift in. Tail upon a Condi ticki 
fpmetbing fimilar to this. The Dofiee committed Treafon and 
was attainted, adjudged that the Title of the Crown under 
the Attainder was not aiFedted by this Condition. 

It was a Condition repugnant to the nature of Feudal Te- 
nuce, and afainft the WifdozQ and Policy of the Law. 

CrowR, 
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Crown only during his Life ; and that the Claimant ha^ 
Right to the fame after the Death of Sir IVilliam. 

Tbey alfo find, that the Irritancy alledged to have 
Wifj incurred by Sir IVilh'am by the Incumbrance in fa- 
vour of his Creditors, not having been in due Time taken 
Advaptagc of, the Forfeiture by his Attainder cannot 
now be over-reached on Pretence of that Irritancy. And 
decree accordingly. 

' From this Decree both Sides appealed. His Ma- 
jetty's Advocate from that Part of it which declareth 
that Sir fVilliiim Gordoh forfeited during his Life only ; 
and that the Claimant and other Heirs in Tail will be 
intitled after his Death. ' 

, Mr. Gordon fron^ that Part, which declareth that the 
Forfeiture by the Attainder cannot be oyer-reached oil 
pfetence of the Irritancy. And the Caufe came to hear- 
ing in April I75i, 

, I fay nothing of what was offered on either Side upon 
Mr. Gordon^ Appeal, becaufe the Merits of it depend 
enti/ely on the Laws of Scotland. . 

TwoPoints were made upon the Lord Advocate's 
Appeal. 
First, whether Sir JVilliam Gordon was by the Laws 
of Scotland^ feized of any* Eftate of Inheritance in the 
Premiffes in Queftion at the Time of his Attainder ? 

SscoNDLT^ what Eftaite or Intercft was forfeited by 
his Attainder ? 

It was infifted on iti Behalf of the Crown, and not 
much controverted on the part of Mr. Gordon, that Sir 
William was feized of an Eftate in Tail Male in poffefli- 
on ; and that fuch Eftate^ though not alienable or 
chargeable by him longer than for his own Life, is by 
the Law of Scotland deemed an Eftate of Inheritance. 

And on the other Hand, it was admitted on the Part 
of the Crovirn that the Limitation to the Heirs Male of 
the Body of Sir James Gordon on Failure of Iffue Mate 
of Sir William (who was his elde(i Son) is not by the 
Law of Scotland an Eftate Tail executed in Sir William ; 
but is a Subftitution, as they call it, in Nature of a Re- 
mainder created in Favour of the younger Sons of Sir 
JmeSf and not affeSed by the Attainder of Sir William. 

G ' Thr 
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Mr. Hume •; The Point principally laboured by Mr. Gordof^s 
Campbell, Council was, that admitting Sir William to have been 
and Mr. fefzed of an Eftate of Inheritance, yet fince by the Laws 
Lockhart. ' Qf Scotland, he could not alien or incumber it for moi'e 
See the A€ts *^^" his own Life, (which the Council for the Crown 
of i68< and ^rn^ftted) the Confequcnce is,.that he cannot forfeit any 
iSoo: greater Eftate in the Premifles thart during his Life ; 

and this they faid, is perfectly ag/eeabk to the Rules of 
our Law in fimiJar Cafes. , 

Before the Statute de Donis, the Tenznt who wai 
then confidered a^ fei?,edof a conditional Fee, could pofl 
Prol^ fufcitatam, alien or incumber the Fee at his 
Pleafure : and in confequehce of that, he could likewife 
forfeit the Fee for Tffeafon or Felony. 

By having Iffue, the Condition annexed to the Fee 
U hid. 1 3. .^'^s confidered a^ performed to three Purpofes, to alien, 
to forfeit, and to incumber, felit when the Statute de 
Donis took away th«, Ten^t^s Power^ of Alienation, it 
was conftantly held that he could not forfeit for Treafon 
or Felony ; though there is not a WoM iii the Statute 
which direSly cometh up to the Cafe of Forfeitures. 
The Words are, ** No'n babeant Poteflatem Alienandi :^ 
but the Judges, by an equitable Conftruftion pf the Sta- 
tute, held that the Power of forfeiting was included in 
the Word Alienandi ; for^ faith my Lord toke, Foris^ 

2. Inft. 334. facere, b Alienum facere. 

By the Statute of Treafons the Forfeiture of Traitortf 
Eftates IS ^iveh fp the Crown in very general Words: 
but the. Rule was, that the " Aft doth not extend to 
" Lands in Tail; for Tenant in Tail (hall forfeit no 
<* more than he may lawfully forfeit, that is, for his 
^ ^ «« own Life ; and the general Words of the Aft do not 

3. Inlt. rg. ,, abrogate the Statute de Bonis:' The like Rule is 

laid down upon the ConftruSion of the Statute of Provi- 
fors, where the Words creating the Forfeiture are very 
general; the Rule is, *« Tenant in Tail (hall forfeit no 
" more than he may lawfully forfeit, that is for his own 
'* Life." . , . . 

3. Inft. tz6. The fame Rule prevailed with regard to Eftates Tail 
of the gift or provifion of the Crown. When the 34th of 
ti, 8. had rendered them unalienable by the Tenant in 
Tail, the Judges upon the Conftruftion of that Statute, 

conftantly 
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donflantly held that they were forfeitable only during i. Hale. i4J> 
the Life of the Tenant by his Attainder for^trealon or • 

Felony. ^ . , . . • ' ; 

From thefe Inftances, they argned, it appeareth that 
the Power of Alienation and a Capacity to forfeit, con- 
ftantly went hand in hand. It was thought unreafonab^c 
and againft natural Jufticei to cariry one beyond the other. 
And therefore in the prelent Gafe, admitting th^t Sir 
IVilliam Gordon was at the tinrie of his Attainder feized 
of an Eftatc Tail in the Premifles, yet fmce by the Law 
of Scotland he had no Power over the Eftate more thaii \ 

for his own Life> he could not forfeit more than hi» Life 
Intereft in it. ..--.;. - -? 

The Council for the Crbwri relied on the Ad of the^^r. Attorney 
7th of Queen Anne, v/hich hath incorporated the Law General, apd 
of England with regard to High.Treafon, atjd the Forfei-^^^ J-'^*"^ 4^* 
tures for it, into the Law of. ScoilamL as efifeQually as if locate, 
every Englijb Statute and Ijule of Law touching thofe 
matters had been tranfcribed and enaSed in it* And 
therefore, whatever Statutes did fubfift-ip Scotland before 
ihis A<5, by which Eilates Tail were proteSed againft 
Forfeitutes foi- high Treafoh, they are now totally re* 
pealed. ... « ,• • 

'Tis true that from the rilaking the Statute de Donii 
to the 26. H. 8, Eftates Tail were, not forfeitable for 
high Treafon, they are not forfeitable for Felony to this. 
Day ; but the Law in this Cafe was not founded on the 
Principle laid down on th^ other Side, that a Capacity to 
forfeit arid a Power of Alienation always went hand in 
hand, or were in the Nature of convertible Terms ; il 
relied on a much ftronger Foundation, wz. upon tb^'x 
Words of the A£t itfelf ; " the Land (hall remain to the 
" Iffue of them to whom it was given,^ after their* 
<* Death; or revert to the Donor or his Heirs if IfTue 

So with regard! to Eflates Tail of the Gift or Pro- 
vifion of the Crown, they after the 34th of H. 8, were 
held to be unforfeitable to the Prejudice of the Heir in 
Tail ; riot upon the Pripciple relied on, but from the 
cxprefs Words of the AS. " After the Death of fuch 
" Tenant in Tail the Heir in Tail may enter, havei' 
** and enjoy the Lands according to the Form^ of the 
^* firfl: Entail ; the faid recovery, or any other Thing or 

G z « Tbin»i 
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** things hereafter to he had, doK£» or fuffered, %y or 
'* againft fuch Tenant in Tail, to the contrary notwrth- 
« ftanding.'* 

'TwAS upon the Foot of thefe exprefs Provifions, thai 
the Heir in Tail Jhall after the Death of the Tenant bold 
and etijoyf that Jthele Eftates were proteSed from For- 
feitures. 'But the 26. of H, 8. repealed the Statute de 
Donis as far as concerneth Forfeitures for High Treafon, 
' (IS the 5rh and 6th of Ed. 6. did that of the 34th H. 8. 

And how was ^his Repeal effei^ed ? not by any ex- 
prefs Declaration to that Purpofe, but by enafting 
*^ that every OfFendeir being lawfully conviSed of any 
" Manner of high Treafon (hall lofe and forf it to the 
** King his Heirs and Succeflfors all uch Lands which 
<* any fuch Offender (hall have of any Eflate of Inherit 
« tance within the King's Dominions at the time of fuch 
** Treafon committed, or any Time after. Saving to all 
«* Perfons, other than Offenders and theif Heirs, all 
** fuch Right as they might have had if this Aft had not' 
** been made." Thefe are the Wotds of the 26th of 
H, 8 ; and the 5th and 6th of E, 6. runneth in the fame 
Form, as far as concerneth the prefent Queftion. 

By thefe Statutes all Eftates Tail were made liable to 
Forfeiture for high Treafon, dj being Efiates of Inheri- 
tance. It was their defcendible Quality which brought 
them within the Ads ; that quality alone was regardedi 
not whether they were alienable by the Tenant in Pof- 
feflion. 

For *tis well known that long before the 26th of H, 
8, Tenant in Tail in Poffeffion had an abfolute Power 
over the Eftate. He could bar his Iffue by Fine, and all 
Remainders were barrablc by a Common Recovery ; and 
yet 'till that Aft operated upon his Eftdte,. it was under 
the Proteftiori bf the Statute ie Donis. Oh the other 
Hand, Eftates Tail of the Gift or Provifion of the Crown 
are unalienable to this Day, and yet are fubj^Ck to for- 
feiture for high Treafon. 

And Perfons feized of the Inheritance En autre droit, 
Perfons under a Truft not to alieri, and who had iingly no 
power of Alienation, were by the 26th of H. 8. rendered' 
capableof Forfeiting the wholelnheritance for high Trea- 
fon. This was the Cafe of Abbots,Bifliops,Deans, Preben- 
daries^ and other fole Corporations who were feizrcdofthe 

Inheritance 
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loherltance yure Ecclefia ; till the 5th and 6th of Ed, 
the 6th f by confining the Forfeiture to Perfons feized of 
the Inheritance in their own right t reftored and preferv- 
ed the Right of Succeflbrs, as it was at common Law. 

The Point therefore is not whether Sir William Gor- ,^ y^^^^ ^cz. 
den had aPower of Alienation over theEftate inQueftion,2*53. 
but had he or had he not any Eftate of Inheritance in it 
at the Time of his Attainder? if he had, the Inheritance, 
whatever it be, is forfeited. For as the 26th of H. 8, 
took Eftates Tail out of the protedion of the Statute Jtf 
Denis '^ and the 5th and 6th of Ed. the 6th took Eftaies 
Tail of the Gift or Provifion of the Crown out of the 
ProttSion of the 34th and 35th of H, the 8th ; fo the 
7th of QucGn Anne hath taken this Eftate out of the Pro- a a- of i68<. 
teSion of any AQs made in Scotland^ whereby Forfei-j^jjj i6qq. 
tures for high Treafon were faved. 

And that the Legiflature in framing diat Ad: had a 
View to Eftates Tail affeSed with irritant and prohibitive 
Claufes, which is the prefent Cafe, and coniidered them 
as Inheritances thereby made forfeital)le for high Trea^ 
fon, is plain from the Prdvifoe in the fourth SeSion j 
which provideth that in certain Cafes therein men^oned, 
fucb Eftates (hall not be forfeited upon the At ainder of 
fhe?Tcflant in Tail, but during the Life of fuch Tenant 

. only, ' " So that the Ifluc and Heirs in Tail ftiall inherit 
'* tH^ fame, the faid Attainder notwithftandipg. 

Nothing can be clearer than that the Eftates faved 
from Forfeiture by this Provifoe are conftdered by the 
Law of Scotland as Eftates of Inhef 'tancc. And the Cau- 
tion taken to fave Eftates of this Kind Utider the fpecial 
Circumjlances mentioned in the Provijoe^ plainly fiicweth 
that without this Caution, they would have been invol- 
ved in the general Purview of the A6t. 

The Council having concluded, the Lords put the 
following Queftion to the Judges and adjourned to the 
next Day. 

Supposing that by the Law of Scotland^ an Eftate 
Tailzie, with prohibitive, irritant, and refolutive Claufes, 
is an Eftate of tnheritMnce ; and (uppoftng aifo that by the 

' Law of Scotland no Eftate or Inter eft was veft'ed in Sir Wil^ 
UamGordon by Virtue of theLimitJition in the Setilement 
of the rSth of Offober 1 7i3» to the Heirs Male of the 
Body of Sir James Gordon^ what Eftate or liitereft in the 
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^arony and Lands in Queftion, was forfeited to thf 
jCrown, under the Lrmitaiions of the faid SetttemeKtj'by 
the Attainder of Sir William Gordgn P 

• On the next Pay the Lord Chief Baron> in the Ab- 
(ence of the two Chief Juftices, delivered the Opinion 
of the Judges, as foUoweth. ' '= • J ' ' 

• Upon this Queftion we are of Opinion that the Ef- 
tate and Intereft in the Barony apd Lands in Queftion 
which was forfeited lo the Crown under the Limitations 
of the faid Settlement by t^^e Attainder of Sir WilUam 
Cordon^ was not only during the Life of Sir fVilliam Gor- 
dmy but fo long as there ftiall be ^ny Heir ^ale of his 
Body; and alfo the rcverfionary Intereft in rhe Fee 
thereof, liipited by the f^id Settlement to the Heirs and 
Aftigns whatfpever of the faid ^\t James Gordon^ en Fai- 
lure of the Heirs Male of the Body of the faid Sir James 
Gcrdofty and the Determination of the feveral Eftates by 

. the faid other Subftitutions ; fupppfing that by the Law 
of Scotland fuch revcrfionary Intereft /was in Sir William 
Cordon at the Time of hici Attainder. * ■» ' 
Whereupon theirLordftipsorderedandadjudgedthat 

, the firft Part of the faid Interlocutor whereby the Lordi 
of Seflion found " ihatS'it William Gordon the Perfoh at- 
f< tainted, being by the Entail dilabled from alienating 
^< the Eftate, charging th^ fame with Defets, of altering 

* In thJsCafe tliere being'an exprefs Limitation to Sir Wil- 
liam Gordon the eldeft Soii and the Hefrs Male of bis Body, 
previous to the Remainder limited to the Heira Male of Sir 
J^tnes the FatheT, the Lords confidered tliis Remainder to the 
Heirs Male of thp Body of the Father in the fame Light as it 
is cpnfidered by the Law of Scotland ; namely, as a Subftitii- 
tion in Favour only of the younger Sons of Sir James ; and 
pnder which. Sjr William the eldeft t^ook no Eftate upon the 
peath of his Father ; and confequently that by the Attainder 
of Sir William the Eftate limiM to the Heirs Male of Sir 
T^/B^i was not forfeited. 

' But had the Limitation been to Sir James and the HeJrs 
Male of his Body, without any previous Limitation in favour 
of Sir William, and Sir William had on the Death of his Fa- 
ther become intitled under that Limitation as Heir of hisBo- 
dy» in that Cafe the whole Entail would have been forfeited 
ty his Attainder, that is, as long as theje fliould be Heirs of 
|he Body of Sir Jam$^. " ■ , 

: It wa? fo adjudged in theHoufe of Lords in Mt^ <753. i? 
a Caufe wherein Charles Mercer fccond Son of Sij Laiurenqt 
Afffcfr was Appellant, and his Majefty's Advocate for iJfff/-^ 
^fTf^i^iBi Behalf ^ W» Maj«ftjr, RefpOndent, .. 
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" theCourfeof Succefllon in Prejudice of theClaimant and 
*' other Heirs of Tailzie, or from otherwile hurting or 
** impairing their Right or Title to the faid tftate after 
** his Death in any Manner of Way whatfoever, that 
" therefore the T^ftate and Barony of Park is by Sir IVil- 
" liam^s Attainder forfeited to the Grown only during 
** his Life ; and find* that the laid John Gordon the 
." Claifnant hath R4ght to the faid Eflate and Barony 
«* of Park after the Death of the faid Sir Wtlliam Gor^ 
** dortf be and the fame is hereby rev^rfed.*' 

And it is further ordered and adjudg€<), that the lat» 
ter Part of the faid Interlocutor whereby the Lords of ' 

SeffioD found ** that the Irritancy alledged t© bp incur^ 
^ red by Sir William Gordon the attainted Perfon not 
^* having been d^lared nor any Advantage taken of it 
" befor-e the Forfeiture, ihe^Forfeiture cannot be over- 
^ reached or excluded on pretence of that Irritancy," 
be and the fame is hereby affirmed. 

And It is alfo hereby ;dec?ared and adjudged, that Sir 
jr/7//jOT Gon/5« the Perfon attainted, being, under the 
Settlement madeljy his Father Sir James Gordon^ dated 
the igth of Ofiober 1713, feized of an Eftate Tailzie in 
the Barony and Eftate of Park^ not with ftanding fuch 
Tailzie was affeded with prohibitive, irritant and refo- 
lattve Claufes, the faid Barony and Eftate of Park did, 
by Virtue of the Statute of the 7tfe year of the Reign of 
Queen Anne Chap. 21. become forfieited to the Crown 
by the faid Sir Willmm G4>r4on^s Attainder, <luring hit 
Life, and the Continu^^nce of fuch Iflu^ .Male of his 
Body as would have been itiheritablc to the faid Eftate 
Tailzie in cafe he had not been attainted; and alfo for 
fuch Eftate and Intereft as was vefted in, or might have 
been claimed by the faid Sir William Gordon by Virtue of 
the laft Limitation i.p the faid Settlen^ent to the Heirs 
and Afligns whatfoeyer of the faid Sir James Gordon^ af- 
ter a\l tlie Subftitutions tberi^ii^ contained ftiall be expired 
or determined. 

And that by virtue of ttie Subftitiitjog to the Heirs 
Male of the faid Sir James Gordon^s Body of his then pre- 
fent Marriage, the Refpopdent John Gqrdon hath right to 
fucceed to the faid Barony and. Eftate of Park after the 
Death of the faid Sir William Gordon znd Failure of fuch. 
Iflue Male of hts Body as aforefaid, according to the Li« 
mitations of the faid Settlement. And it is further order- 
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eA that Liberty be referved to the Crown, and alfo to the 
faid yobn Gordon^ and any other Perfon who may be- 
come entitled to the faid Barony and Efiate of Park by 
Virtue of any of the faid Subfiitutionsy to apply to the 
faid Court of ^eflion for fuch further Order or Dire6iioii 
in the Premifles as (hail be juft^ as often as any new Right 
ihall accrue to them refpeflively in Confequence of any 
^f the Subftitutions or. Liniitations in the faid Settlement. 
.' . . » « .• . • . . . 

Note. The Court of SeiTion^ in all Cafes of the hke 
Kind which came before them after the Rebellion of 1 7 1 5-^ 
lield according to an Opinion then generally entertained 
among the A-o/rA Lawyers, that Mates Tail afFefted 
with irritant, prohibitive, and refolutive Claufes, were 
liable to Forfeiture only ,duri>ngthe Life of the Perfon 
forfeiting : and the Crown did not appeal from any of 
thofe Judgments. . Though it is extremely clear that, 
fuppoilng thofe Eftates to be by the Law ot Scotland Ef^ 
tates of Inheritance, they afe made liable to Forfeiture 
for high Treafon by the Statute of Queen j^nne, in the 
fame Manner as Eftates of Inheritance in England are 
made'Hable to Forfeiture by the Statutes of H. the 8th 
and Edw.' the 6th cited in the Argument of this Cafe. 
And that they are by the Law of Scotland, Eftates of In- 
heritance, was not denied by Mr. Gordpn*s Council. Sep 
Craig dejunfeudah L. 2. c, 16. De Succ^ffione Taliatai^ 

^^o*/- ; ' •• - 


The Cafe of John Swan and Elisabetr 

Jefferys* .u 


/% T Chelmsford A{Rze& in the Summer 1751, fobn 
h\^ Swart and Bitabetb Jefferp ti^ere indiStd for the 
Murder of . . . . . Jefferys^ Swan for giving the thortal 
Wound, and Jefferys for being prefent, aiding and abet- 
ting, and they both pleade^ not Guilty : but their Tfiat 
was poff pdnedk to the next Affiz^s. 
' In the mean tmt the Attorney General, who had fc- 
fceived Orders to profecute at the Eipenceof the Cfd>)i^n> 
»rasfatisfied from the Evidence laid before hirtythat Swan 
Va5 in the afltual StrVi<ie 01 the Dctetfed at th^ timt th^ 
v.. • , . , . .. , . JVicifdeC^ 
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; Miifder was committed, 6r at leaji *tvben ibeDeJign was 
firjl laid. He thercfoie thought it advifeabfc to prefer 
another Bill againft them for the Parts' they refpedively 
took in the' fame Murder, charging 'Swan with Petty 
Treafon, and Jefferys with Murder. Accordingly at 
the next Affizes luch Bill was preferred and found, and 
the Prifoners were arraigned upon it. 
' The Prifoners pleaded in Abatement Ore tenus that 
arother IndiQment was depending for the fame Ofi'cnce : 
and pleaded over to the Treafon and Felony. The 
Council for tjie Crown did rot infift opop drawing up the 
Plea in Form (as was done in A«ryfr's Cafe) but demur* 
red Ore tetius ; and "the Council tor the Prifoners joined 
in Demurrer. 

Mr. Juftice Wright ^\\o fat on the Crown Side defi- 

ring the Company of Mr. Juf^ce Fojier who went that 

Circmt with him, at the arginng the Plea, he went into 

Court and fat there 'till that Matter was determihcd and 

. the Jury fworn. 

The Prifoners Council infifled tWt they ought not to 

. have been arraigned bii this new Bill; pending the former 

IndiSment on which Iffue is already joined. Becatrfe if 

they plead td Iffue on this Indiftment they may be liable 

; to be tried twice for one arid the ftme Fard. It will' be 

in the Option of the Crown after Iffue is joined upon 

both Indiftments, to proceed to Trial upon either of 

tliem ; and W the Prfforicrs (hould be acquitted upon one, 

I they may ftiltW tried upon the other. For though Au* 

\Srejoits acquit 6f Murder may be a good Bar to an Indiift- 

Iment of Petty Tre^fi^n for the fa:me Fad, or Autrefoits 

J Acquit of Petty Tr^fonf to an rndiSment of Murder; 

yet the Prifoners having pleaded to Iffue on both IndiO:-* 

m^nts, xhtj tiirj be told kliey come tod late with their 

Plea in Bar, Iffue bciri^ already joined on the FaS. 

' They therefore- prrffed that the Trial on the firft In- 

diftment might go on before the Priffoners fhouUI be call* 

ed iipon to plead io the fccoiifd ; for, faid they, if the 

Prtfoiieri fltould be found guilty on that Iridiftment the 

Ei^dsJ of ptiMfC Juftiee^iU be fuH]^ anfwered. And if 

they (hould be ac^itfed, inA tlie CourcJl tor the Crown 

fcptiia, thinle pfoiper to pfocecd Oft this flew Bill, the^ 

* ' Prifoner* 
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Prifoncrs ought to be left at liberty to avail themfelvcg 
iof that Acquittal as they (hall be advifed. 

The Court was of Opinion that the Charge in the 
Bill laft found rauft be anfwercd, notwjthftanding the 
Pendency of the former, for Autrefosts arraign is no Plea 
in this Cafe. Perhaps the BiH laf): found is better adapt- 
ed to the Nature of the Cafe than the former, and the 
King's Council muft be at Liberty to profecute in fuch 
Manner as may beft anfjver the Ends of public Jufticc. 
But at the fame Time the Court muft take Care, that 
the Prifoners benotexpofed to the Inconvenience of un- 
dergoing two Trials for one and the fame Fa6t. 

With regard to the Prifoner Jefferysy the OflFence 
charged in both IndiQments is exaftly the (iame as welj 
in Confideration of Law as in Poiiit of Faft ; with re- 
gard to Swan, the Faft in both is the fame ; and fo is 
the fubftanfial Part of the Charge, fVii/ui Murder of 
Malice prepenfe. But falling under a different Confide- 
ration in the fecond Indi6^ment, merely from the Rela- 
tion the Prifoner is fuppofed to ftand in to the Deceafed. 
And if that Relation (houid not be made out in proof, 
yet ftill he may b^ found guilty of Murder upon that 
Indidment. ' . 

And therefore as the Ends of public Juftice would 
be fully anfwered with regard to both the Prifoners, by 
trying them on the Indidment for Petty Treafon and 
Murder, the Court propofed to the King's Council that 
the firft IndiSment (hould be quaflied by Confent, to 
3which they agreed ; which was accordingly done, and 
tfce Court proceeded to the Trial of the Prifoners on the 
fecond Indiflment on the Iffuc of not guilty. 

The Court in this Cafe followed the Precedent in 
Cro. Car. 147? Sir WiUiam Witbypole^ Cafe. Only they 
took in the Confent of the King's Council, which I think 
they needed not to have aiked ; the Juftice of the Cafe 
was fufticient Warrant for what they did. 

Before the Jury was called, the Judges agreed be- 
tween themfelves that if the Prifoners ihould not think fit 
to challenge at all, they might be tried together : but if 
they fhould infift on their Challenges, they muft be tried 
feparately. Becaufe they cannot join in their Chtllenges« 

* the 
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the Number K)f their peremptory Challenges being diffc- 
Tcntly limitecJ, S'vuan^i ^o 35> ^"^ J^ff^H^^ ^° 2^- 

The Court informed them of this, and the Prifoner 
^wan declaring that for his part he waved all Benefit of 
ichallenging, the Prifoner Jefferys challenged two or 
three, and a Jury was fworn. The Prifoners were found 
guihy, Swan of Petty Treafon, and Jefferys oi Murder: 
and were both foon afterwards executed upon a Gibbet 
jerefted near the Place where the Fafl: was committed; 
and Swan was hanged in Chains, • ^ • 

At a Meeting of the Judges at the Lord Chief Juflice 
Lee's Chambers in June 1752 to confider of the A61 of 
the laft Seflion, for thjB better preventing the horrid 
Crime of Murder, it was agreed by much the greater 
Part of the Judges, that the Judgment for diffe&ing and 
anatomizing J and touching the Time of Execution, ought 
to be pronounced in Cafes of Petty Treafop, though 
Murder is only "itient ion ed, except in the Cafe of Wo- 
inen*. And in that jCafe too, the I'imc pf Execution 
may be a Part of the Judgment.' ' ' . 
' There w^a^ fpm^ Doubt whether hanging in Chains 
might ever be' made Part'of the Judgment; but on De- 
bate it was agreed by nine Judges, that in all Cafes with* 
in the A&, the Judgment for Difleaion '^nd anatomizing 
onlylhould be Part of the Sentence; and if it fliould be 
thought advifable, the Judge might afterwards direft the 
hanging in Chains by fpecial Order to the Sheriff, pur- 
fuant to the Power given for that Purppfe in the Provifoe; 


^be Cafi df George Gibbons. 

AT the Old Baily in June 1752, prefent Lord Chief 
Baron, Mr. Juftice Pojler^ and Mr. Juftice Bircbt, 
George GihbQns was indiSed for burglary in the Dwelling 

* iThough the i , £. (5- c i z. Enfifteth tha.t wilful Poifoning 
ftall be deemed Murder of Malice prepenfed, and that thc^ 
Offender ftall/ij^r andforfat as iq QtherCafes of wilful Mur-p 
<|cr ; yet if the Wife or Servant poifoij Hufband or Matter, they 
we conftantly indiftcd for Petty Treafon and fuffer the Pain^ 
peculiar to that Offence. Petty Treafon is confidered in no 
fth|r Light than as 9^ aggravated Murder, 
' ' Houfc 
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Houfc of 'John Allen, It appeared in Evidence that th^ 
Prifqner in the Night lime cut a Hole in the ^Window 
Shutters pf the Profecutor's Shop, which was Part of his 
Dwelling Houle ; and putting his Hand through the 
Hole look out Watches and other Things which hung in 
the Shop within his Reach : but no Entry was^ proved 
olherwifc than by putting his Hand through the Hole. 
This was held to be Burglary and the Priloner was con- 
vified. 

3. Inft. 64. N. B. This hath been always fo held. The Law 
requireth an Entry, to compleat the Crime of Burglaryj; 
but if any Part of the Body be within the Houfe, Hand 
or Foot, this at Common Law is fufficicnt. And I con* 
ceive that fuch a Kind of Entry will be fufficient to bring 

I.E. 6. c. 12. the Cafe within the Statutes of Ed, 6. and Eliz, with 

Sec 10.. Regard to Houle-breaking attended with Larceny in the 

39. Eliz. c. p^yTime. 

'S* I am hkewife of Opinion that with Regard to the fin- 

g)e Point of breaking the Hcufe, whatever kind of break- 
ing will make a Man guilty of Burglary at Common 
Law, will bring him within thofe Statutes; and that no 
Aft o£ Violence (hort of a Common Law Burglary^ 
will. • - ^ — 

MS. Denton. • At a Meeting of the Judges upon a fpecial Verdift in 
yanuary 1696 they were divided upon the Queftion,whe- 
ther breaking open the Dc or of a Cupboard let into the 

1. Hale. 527. Waliof the Koufe was Burglary or no. Hale faith that 
fuch breaking is not Burglary at Common Law ; but 
thinketh it would be fufficitnt to bring the Cafe within 

1. H. 508. the Statutes I have juft citerf. This DiftinQion he 
524. groundeth onStmpfon's Cafe, and even faith that in that 

.Cafe the breaking open a Cheflf in the Houfe brought the 
Cafe within the 39th of £//z. which, I fpeak it with 
great Deference^ if a moveable Cheft be ngieant, cannot 
be Law. ' 

2. Hale. 358. "^Simpson's Cafe as truly ftated by Hale in one Part of 
Kel. 31. his Work a:.d by Kelyngf doth not in my Opinion warrant 

any fuch DiftinSion. It did not, nor pofllbly could, turn 
on thie Circumfiance of breaking a Cheft or fixed Cup- 
board or any Thing like it : nor doth it appear from the 
State of the Cafe, that there was'tbe leaft Occafion to 
refort to any fuch conftruftive breaking. For in Fafl 
faotb outer zxm^ inner Doors were broke optii^ 

THt 
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*f iiE Cafe, in my Opinion, turned fingly on this 
5Poinr. The Man had broke open the Cheft and brought 
the Goods into the Hall in order to carry them off, but 
was apprehended in the Houfe, It was made a Queftion 
whether this amounted to a Stealing in the Houfe within 
tbe 59tfa of ElHt. and it w^s held that it did : the Man 
had Once poflefled himfelf of the Goods Animo /urandL 
This at Common Law amounted to a Caption 9nd Af- ^ 

jportatiofi, other wife few Perfons who are taken in theHale^s Suna, 
Pad could be conviSed of Larceny ; and this being fo,64. 69. 
t))e Conftrudion of the Statute muft be accommodated Lib. Aff. j^ 
to the Rules of Common Law in like Cafes. 

With regard to Cupboards, Prefles, Lockers and \ 

tther Fixtures of the like Kind, I think we muft» m Fa- 
voarof Life,dillingui(h between Cafes relative to mere 
Property, and f«ch wherein Life is concerned. InQuef- 
tior.s between the Heir or Devifee and the Executor^ 
thofe Fixtures may with Propriety enough be confidered 
as annexed to, and Parts of the Freehold. The Law will 
prefume that it was the Intention of the Owner sinder 
wbofe Bounty tbi Executor ciaimetbf that they &ould be 
fo Confidered ; to the End that the Hovtfe might remain 
to thofe, who, by Operation of Law or by his Beqiiefl:^ 
ihould become intitled to it, in thfs fame Plight he put 
it or ihould Iteave it, entire and undefaced. But in capi^ 
tal Cafes, I am of Opinion, that fuch Fixtures which 
merely fupply the Place of Chefts and other ordinary 
Utenfils of Houfehold, (hould be confidered in no other 
Light than as mere Moveables, partaking of the Nature 
^i thofe Uteniils and adapted to the fame uie. 
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DoSor CameROnV Cafe. 

r 

^LEAS before our Lord the King at Wejintfnjier of 
- Eajier Term in the 26th Year of the Reign, &c* 
Araongft the Pleas x>f the King RolL 

ENGL AND. Our prefent Sovereign Lord tbe King 
iatb tran/mitted to bis beloved and fait^ul Sir William 
hceandotbers bis Fellows Jujiicesy (Sc, [as in the Cafe of 
.Mr. AJurr^ Qf Broufbton, mutatis mtftandis,"] 
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• Doctor Archibald Cameron^ who was- one of (li^ 
Perfons attainted by the Aft of the 19th of Geo. 2d. was' 
on the feventeenih of May 1 753, brought to the ?ar by 
Habeas Corpus HxtOitA, to the Lieutenant of the Tower; 
and being arraigned by the Secondary on the Crown Side, 
the Writ of Mittimus with the Certiorari and Return 
Were read tO.him by the Secohdary. The Attorney Ge- 
neral theii prayed that Execution might be awafded; 
^nd the Secondary demanded of th* Priionef what he had 
to fay why Execution fhould not be done upon him. 

The Prifoner who> during the whole Time he ftoo(I 
at the Bar, behaved with great Propriety, not infenfibic 
of his Condition nor greatly difconcerted, fard, that he 
was led to take a Part in the Rebellion againft his own 
Judgment and Inclination, by fome upon whom his all 
depended. That he ftill flattered himf(^lf he fhould ap- 
pear not unworthy of his Maj^fty's Mefcy ; and menti- 
oned fome Fads which he hbpW might intitle him to it. 
He faid he did not ofref thefe. Things as a Defence he 
relied on in Point of Law, but as FaQs which he hoped j 
jfnight have fome weight in another Place, for he was de- 
termined to throw himfelf entirely on his M^jefty's 
Mercy. 

Whereupon Proclamation being made for Silence, 
the Chief Juftioe, after a Aort Exhorfatioft to the Prifo- 
ner, pronounced the uftral Judgment in Cafe bf high 
Treaibn, as an AwaN 6f t.9tecutihn grounded on tbi M 
0/ Attainder. And a Rule was made for his Execution 
on the fevertth of June, and Writs for I'hat , Purpofe to 
the Lieutenant of the Tower and the Sheriff of Middle 
fex were ordered as in the Cafe of Mr. Ratcliffe, 
And he was executed accordingly. 

f. H. 7. 23. The Court in pronouncing Judgment in this Cafe 1 
as. followed the Precedents in the Csifes of Humphry Staf" J 

t. Sid. 7a. ford^ and of Barijtead, Okey and Corbet, The Cafes of 1 
^- ^^^L?I- Halhway and Sir Thomas Armjlrong in Charles the ad's 
|. St. Tri. Tijjje^ and of Lord Grifin in the late Queen's Time, 
•SS» ^95' were mentioned at a Conference among the Judges of 

the King's Bench on thisOccafion; tut little regard was 

paid to them. 

For in Holloway^s, tvhich was the leading Cafe> t^^ 

Opinion of the Court feem'eth' to have been given haftily 

ap« 
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I $nd againft the Senfe of the Bar, And in hoti GriJinU 
I Cafe Chief juftice HoU, who was at that Time abfcnt, 
^as of a contrary Opinion, and as I have heard, conftant- 
ly perfifted in it ; and I do not fee how an Attainder by 
Outlawry at Common Law, is, in this Refpeft, difiin* 
guifliable from the Cafe of an Attainder by Ad of Par- 
liament, which, in the prefent Cafe, is but in Nature of 
a Parliamentary Outlawry. 

Indeed inCaies w.ithin the Aft of the 1 9th of Geo: 
2. c, 34i where the Proceeding is upon a Suggeftion on 
^heRoU that . the , Prrfoner did not furrender to Juftice 
purfuant to that AGt, the conftant Courfe hath been to 
award Erecutiojn without pronouricingSentcnce of Death 
is in Cafes of Felony : but that Praftice i« grounded on 
the Words of the AGt: « And: it (hall be lawful for 
" the Court to award Execution againft fuch OfFendet; 
*^ in fuch Manner as if he had been eoaVided and at« 
i ** TAINTED in th^ faid Court.'' 

I IThe Recof d in the Cafe of Bark/lead &'c. wis fcarch- 

I cd, and the Judges had Copies of it. It is of Eafler Ternt 

in the fourteenth of King Charles the Second ; it agreeth 

mutatis mutandis with the Record ia Mr, Murrafs Cafe; 

i and after fetting forth the AS of Parliament by which 

I the Prifoners ftood attaint<^d it proceedeth, Ei tmadofcU 

\ licet die Mercurii proof poft ^ihdeiC Pafih* ijio eodeik 

\ 7ermino coram Domino Rege apud Weft* nieniunt pradiSP 

I Jobannes Barkftead^ Johannes Okey^ £jf Milo Corbet^ per 

I Jobannem Robinfony Mil, fcf Bar. Locum tenenf Turrit 

Undorfy virtute Brevis Domini Regis de Habeas Corpus ti 

ihde direS\€id Barram bic dufP in propriis Perjonisfuis 

(in cujus Cuftod^ praanten ex Caujis predi^"* comynifji fu^ 

^runt) qui committuntur eidem Locum tenenf fuper qu$ 

juafti* eft per Cur* de eifdem Jobanne Barkftead, Johanne 

yiey^ y Milone Corbet^ ft quid pro fe babeant^vel dicer^ 

fiianty quare Cur* hie ad Executionem de eis i^ eorum quo^ 

Ubet procedi non debeat. Separatim dicunt quod ipji noH 

funt eadem Perfonetj nee eorum aliquis eft eadem Perfona^ 

qua de attd Froditione pradi^^ in ABu ParUamenti pra^ 

di^ Specijicai* CoKoiSV W Attina^ exiftunt ; IS hoc pa-^ 

f<^ junt verificare prout Cur'* £*ff . unde petunt Judicium 

tic. iS Galfridus Palmer Mil. ii Bar. Attornaf Domini 

ttegis Generalis q^i pro eodem Domino Rege in hac Parte 

fequitut 
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pquitur prafens bic in Cut* pr% eodem Domim Rege dicili 

quod pradi^^ Johannes Barkjiead, Johannes OleytUMik 

Corbet^ modo comparent'* funt eadem Perfonay fcf quihhti 

eorum ejt eadem Perfona in pradi&i* A£iu Parliamnti no- 

tninar qui de altd Proditione pradia'* ConviiP Gf AttiniP 

exijiuntf & hoc pro Domino Rege petit quod inquiratut per 

Patrianti tsf pradiB* Johannes Barkjieady Johannes Okeji 

y Milo Corbet y /imiliter £«fr. Ideo immediate veniatim 

Jurata coram Domino Rege ibidem i^c. Et Juratere$ 

Jurata pradUV per Vicecomif Middlefex pradi^' adM 

impanneiJat* exa^* veniunty qui ad Veritatem de pratnifft 

dicendy ele^l* triaf £sf jurat^ dicunt fuper facramentuni 

fuumy quod pradi^^ Johannes Barkfieady Johannes Okr/t 

ij Milo Corbet y funt eadem Perfonay £«f qui libet eorum tf 

eadem Perfona in pr^ediSf* Ahu Parliamenti nomine 

qui de altd Proditione pradi^^ in A^u Parliamenti pr^'' 

dia' anvi^ y Attina' exiftunt, prout pradiff Galfri" 

dus Palmer Mil. b' Bar. Attornaf Domini Regis mnc^ 

General* pro diH* Domino Rege fuperius allegavit &c. o 

Ulterius quafit^ efi de prafaV Johanne Barkfieady Jobdnne 

. Okey, fcf Milone Corbet, Jeparatim^fi quid ulterius pro fi 

babeant vel dicere velint necne, qui nihil dicunt i^'C* 1^ 

confsderat* eft quod pradia^ Johannes Barkfieady Jobamts 

Okey, f^ Milo Corbet, ducantur, W quilibet eorem duc^ 

tur ufque Turrim London, ij deinde per medium C«"^^^ 

London dire^e ufque adFurcas de Tyburn TrahanturyO 

quilibet eorum Trahatur iS fuper Furcat illas ibidem Suh 

Jpendantur bf quilibet eorum Sujpendatur, iS Vi^ntes od 

Terram profternantur, tsf quilibet eorum profiernatuff o 

Interiora fu'a extra Ventres fuos iS eorum cujvflibet capi^ 

tur, ipfijque Viventibus comburantur, ii Capita eorum c? 

eorum cujnflibet amputentur, 6f Corpora eorum ^ '^'^^ 

eujuflibet, in quatuor Partes drvidantur, iS quodCaptf^ 

y iiuarteria ilia ponantur ubi Dominus Rex ea aff%^^ 

'9tiluerit iff, ^ 
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Tbf Cafe of Lord Griffin, from a MS. Report of tbi 
late Lord Chief Baron Dod. 
JPaJcb, 7. Annae 1 708. 


1r ORD Griffin who had been outlawed for. high 
j J Treafon, was this Term brought to the Iting'^ 
Bench ; and the whole Record of the Indidment and 
Outlawry was read to hioi> and he was demanded if he 
had aught to fay why Execution (hpuld yiot be done j 
and he not making any maieHal ObjeSion, the Court 
ordered Executiori to be don6. But note, Sir James Mon^ 
iagu Sollicitbr General (there being then no Attorney 
General) prayed that Judgment as in Cafe 6^ high Trea- 
fon might be pronounced; or that at lead it might be en- 
tered on the Roll in.the Award of Execution. And faid 

• this was the Opinion of Holty Chief jfu ft ice, then at Batb 

■ propter JEgritudinem. But Pow^// and the Court held 
that the Award of Execution ihould be general ; for the 
Judgment in the Outlawry implicth all the Particulars^ 

f and no fecotid Judgment ought to be given. .. And To they 
faid it was Tield in ^the Cafes of Holloway and Sir Thomas 
Armfirong, Mei per Auters duhitatur quia le Livre del 
1. H, f,fo. 24* efl Contra \ and it was faid that in the 

; Cafe of BarkJIeady Okey and Corbet, the* Court followed 
the Precedent of t%at BooWl 


The Cafe of Elizabeth Hahris,' 


A T Aylejhuryy Lent Affizcs 1753^ before Mr. Juftice 
r\ Denifon, Elizabeth Harris a Girl of fourteen year$ 
of Age and of fufficient Underjlandingfor her Tears, was 
indiScd for malicioufly fetting Fire to and burning a 
dwelling^ Houfe in the PoflTeflion of Edward Stokes : and 
^nwi? the Wife of William Courfe Was indiQed as an Aci- 
ccflary to.the Felony before the FaQ. 

The Prifoner Elizabeth was the Daughter of the Pfi- 
Toner Anne by a former Huft)and5 John Harris, It ap- 
peared in Evidence at the Trial, th^t John Harris died 
icited df the Equity of Redemption ofthis Houfe and of 

H aiiother 
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f smother adjoining to it» fubjed to a Mortgage Term for 

ao£. And that the Equit v defccnded to his eldeft Sbii$ 
a Chttd left with other Children under the Care of their 
JVlother the Prifoner Anne ; who was entitled to Dower 
out of thefe Houfes^ but no Dbiver was ever ailigned. 
That Jnhe having the Care of her Son iind his Eftate, 
let thefe Houfes to Edward Stokes at the Rent of ^£ a 
Year* and received the Rent for fome Time. But hav- 
ing a large Family of Children, (he was obliged to aft 
relief of the Parim where (he lived. That flSe was de- 
nied fuch Relief on Accoiint of thefe Houfes ; the Pa- 
riihioners infiftihg that the Oi^exfeers of the Poor (houid 
be let into the Receipt of the Renty before (he ihould b^ 
intitled to any parochial Relief. That thereupon (he 
frequently declared (he would fet th^ Hou(ing on Fire if 
the Parim did not relieve her; that (he had young Chil- 
«lreti whom the Pari(h could not puiiimi thpugh they 
might putti(h her ; and (he would order the leaft Child 
ihfe had Who (could carry a Coal of Fire^ to burij th^ 
Hbuiing dbWn* And many Other Declarations of th^ 
. like Kind fiie inade^ which difcovered an obftmate Ke- 
^ folution in her to biirn <he Houfes» rather than fubmit 
to the Terms the Parilhioners infifted on. 

It appeared further Ihat the Prifoner Elizabeth iti the 
Houfe on Fire by the dire^ion of the Prifoner Akfiei 
who went flrom Home on piirpofe to be abfent at the 
Time the ViO, l^^s committed ; and that no other Houfe 
was burnt. 

The Jury found both the Prifohers giiilty. But a 
^ubt ariflng by Reafon of the Intereft the Prifoner Aine 
had in the Houfcf Mr. Juftice Denifon thought proper to 
refpite Judgment, xh brder to take the Opihitn of the 
Judges on the Cafe. 

JuiY tlie 2d 1 7^3. At a Meeting of the Judges at 
the Chief Juftice's Chambers it was unanimoufly agreed 
that both the Prifoners art gUihy of Felony. The only 
Doubl was with regard to thelntereft the Prifoner .Ai«r 
had ih thcHo'ife, and it was gtounded on the Reafoning 
in Holmej*s Cife ; for had me had fuch Eftate in the 
Houfe as would have c.eared for of the Charge of Felo^ 
fly, the Prifoner Elizabetbf who aSed by her Dire^ir 
•ns« coul4 n#t have been guilty of Felony. 

r 
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, But all the Judges agreed that the Prifoner Anne's 

Title to Dower Was not fuch an intereft as could bring hec . 
within the Rule in Holmes's Czk. HQUk^sHsid thcPof-Crp. Car. 
feffiori by l€g4l Title, and during thfe Continuance of hi? ^7|' . ^ 
Leafe could maintain his pofleffipri dgairift all Mankind f *• ""*• 9^' 
and thertfqrfe the Houfe might in a liniitcd Senfe be call- 
Id bis own. But In the prefent Cafe, the PiiiTeiSon w^s 
in Edward Stokes under a Demife from Anne in Behalf df 
her Son, and fubjed to a yearly Rent which (he receiv- 
ed. And her title to Dower, had Edward Shkes's Jntc- 
reft been out of tht tafir, did not fo much* as give her li 
Right of Entry, it being a bare,Right of A3ion. 

MR:Juftice£>f;i{/^7f faid thath^ had no Doubt upon hint 
from the Beginning. But it t>e,ing si new Cafe,' and foms 
of the Bar being doubtful, he thought It kdvifdable to 
take the Opinio(i of the Judges. ^ 

-At the next AHiz^s Judgment of 0e^th was pronoun- 
ced upon both the Prifoners, and June was Executed ; 
but Bizabetb being young, and ading und^l- her Mo- 
ther's Diredion was rcipfileved, and reconiiHended to 
Mercy on Condition of Tranfportation. 

It was faid in the Debate of this Cafe by. fbme of the 

« - •'irk 

Judges and not* denied by any, that had Anne been feized 
of the Firee-hold and Inheritance of the Houfe, and Stoke} 
In PoiTeflion iiiid<sr a Leafe, it would have been Felony in 
Anne to have, burnt it: otherwife all Tenants and their 
Concern^ would be very much at the Mercy of thei/ 
Landlords. 

The Principle three of the Judges went iipoh iri 
Holmes^ Cafe, (for Croke did not concur in the' Judgment)' 
^oth feem to warrant this Opinidh. 'I'tiey considered the 
Houfe then under Coniideratioh as the Property ofHolnieit 
tf/ bis oyjn Houjip by reafon of the Eflate he had in it un« 
^r his Leafe. Croke did not difpute the Principle, but 
Argued againft the Conctuiion the other Judges drew 
from it. And if this be fa, I do not fee why it may not 
^ith ftria legal Propriety be fatd of a RcverfionciS who 
&ouId malicioufly fet Fire to Houfes in the PofleiTion of 
^is Tenants under Leafes fronl himfelf or his AiiCeftorsi 
^^^ht JBJes alsenas ^omiv^L 
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The Judgment in Holmes*% Cafe^ to fay no more of 
it, was a very merciful Judgment. . The Houfe might 
with ftriS legal Propriety have been cohiidered as the 
Houfe of the Landlord. Both Landlord and Tenant have 
a Property, ode temporary and limited, the other abfo- 
lute and perpetual. Like the Bailee and the abfolute 
Owner or Goods in the Cafe of Larceny. 


The Cafe of Anne Lewis. 


AT the Old Bally Seffions in Anne Lews was 

indi3ed on the Statute of the Second of Geo. 2d. 
tor felonioufly uttering and pnblifliing a certain falfe, for- 
ged and counterfeit Deed, purporting to be a Power of 
Attorney from EJizabetb Tingle Adminiftratrix of her FsK 
thcr RJcbard Tingle dccczQdf late a Marine belonging to 
his Majefty's Ship the He^ar, to Frederic Predbam of 
BernariTs'Inn Gentleman : impowering the faid Pred' 
bam to demand and receive of the Commiflioners of his 
Majefty's Navy, or whom elfe it may concern, all Prize 
Money due unto her ; with Intention to defraud Edmund 
Mafon, the faid Jlnne knowing the faid Deed to be falfe, 
forged, and counterfeit. 

The Prifoner was conviSed upon very full Evidence. 
But it appearing upoff the Trial that Ricbard Tingle^ to 
whorn Adminiftration had been taken ift the Name of 
Slizabetb his fuppofed Daughter, died Childlefs and un- 
married, a Doubt was conceived, whether fince there ne- 
ver was fuch a Perfon in Reriim Naturi as Elizabeth the 
Daughter of Richard, the counterfeiting a Letter of At- 
torney in that Name and under that Defcription, be a 
Forgery within the Statute : and upon this Doubt Judg- 
ment was refpited. 

Thi s Doubt arofe from what Chief Juftice Coie faith 
Cpeaking of Forgery in his j. Inft. 169. «*This faith he, 
«< is properly taken when the AS is done in the Name of 
« another Perfon.^* 

FftoM whence it was inferred, thai: there neVer having 
been fuch Perfon as Elizabeth Tingle the Daughter of 
Richard f the counterfeiting arDeed purporting tobe exc- 

cute< 
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anted br fgch Pcrfoni cannot come within this Defi- 
niHon of the OfTence ; it is not an AGt done in the Name 
0f another Perfon, 

It was admitted by the learxied Judge who raifed this 
Doubt, that an Aheration made in a Deed really execut- 
ed> in order to give it an Operation different from the 
meaning of Parties, if it be done Mala fide and with an 
Intention to defraud, will come within the legal Notion 
of Forgery ; as ante-daring a Deed of Conveyance in 
•rder to over reach a former Deed ; an Alteration in the 
^ame and Defer iption of the Prcmiffes conveyed, or in 
the Sum of Money fecured by Bond or other Deed, or 
in the Eftate intended to pafs ; thefe Alterations and 
others of the like Nature, made to the Prejudice of a 
third Peribn, and with a fraudulent Intention come with* 
in the AS on which the prefent Prosecution is founded; 
in like manner as they have been held to be within that 
of the 5 th ol^ Eliz. For in thefe inftances there was a 
falje making, which is one of the Words defcriptive of 
the OflFence ufed in both the Statutes, that is the true 
Deed was faKified ; but ftill, faid hej there was a real 
Deed on which the Forgery did operate. 

So in the Cafe of a Deed orlnftrument totally forged, 
it was faid by the fame learned Judge that it muft pur- 
port to be the Deed of fome Perfon really exifting, or 
that hath ezifted, whofe Deed by Poflibility might have 
beeti forged ; otherwife it cannot be, according to Ce^^'s 
Defcription of the Offence, ** an AS done in the Name 
** of another Perfon.'* ' 

But at a Meeting of the Judges a few Days after 
Trimty Term 1754* at Lord Chief Juftice Ryder*s 
Chambers, eleven Judges being preft^nt, ten of them 
were very clear of Opinion that the Prifontr's Cafe is 
-within the letter and Meaning of the AS ; ^nd in that 
Opinion Chief Juftice IVUUsy who was abfent, fignified 
his Concurrence by Letter communieated at that Meet- 
ing. 

In fupport of this Opinion it was argued that Lord 
Coke*s Defcription of the Offence on which the Doubt ts 
grounded, is apparently too narrow. It expreflTeth the 
moft obvious meaning of the Word, and taketh in that 
Species of Forgery which is moft commonly praSifed} 
but there arc other Species of. Forgery which will not 
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fome within the Letter of that Dercriptiqn ; t)ie C^fe 
of Ante-daMngy and the other Ca&s which have been 
fnentioned, and are admitted' tCt come within the legal 
Notion of Forgery, are of that l^ind.* 

Thi: OfFehce the Prifonef (landeth charged with, is 
the publiihing as tru^' ^ pertain falfe, forged and counter- 
ffeit Deed, purporting to be a Pow?r of Attorney from 
j^izabetb Tingle, ynth an Intention to defraud, knowing 
it to be falfe. This is her OflFence, and it is one of the 
Offences Q^fcnbed in the AS. For it is to be obferyed, 
that the Aft in defcribing the Offence doth not ufe the 
Words, the Deed of any per/on or the Deed of another, 
or any Words of the like Import, ^)ut any falfp Deed. Is 
the Peed in Que(lion th^t;i ^ faKc; Deed, or is it not? tm- 
dqubtedly it is. Was it pubtiflied with an Intention to 
^efraud ? It certainly wa|. This being fo^ it would found 
very harfli to fay, that the Prtfoner's Cafe is not brought 
yrithin the Letter and Meaning of the Ad, becaufe no. 
(uch Perfon ever exifled as ^izabetb Tingle the Daughter 
of Rscbard\ in other Words, becaufe (he with an Ifi^^Q- 
tion to defraud, publifhed a Deed impoflibl^ to betrivi. 
Iipv ma^y be faid^ Cut bono, to what Purpofe will it be 
to forge Deeds or other Inftruments in the Names of 
jperfont who never ezift^ \ the naked State of the prOr 
^nt Cafe anfwereth that Qu^^^n. • Letters of AdminS- 
f i:ation to Richard Tingle had been taken out in the Nam^ 
of Elizabeth his fuppofei Daughter yhj thefe Letters an 
kxiftence in Shew and Appearance is given to $lizabetb 
|he Daughter ; and this was effeded by a grofs Inpofi- 
f ion on the Court, and by 4own-right Perjury : fo thit 
here is a Title in Shew i^nd Appeacance edabliihed by 
Fraud and Perjury in a fiditious Perfon ; this Title is 
^ra^sfiprred in Shew and Appearance by the Deed (bite4. 
|n the Cafe; s^nd all this is done withiiltent to defraud 
^n innocent Perfon. Which clearly bringeth the Prilb- 
per's (Jafe within the Letter and Mifchief of the A^ 
At the next Seflions at the Old Bayly (July 1 7th 1 754.! 
^e Prifoner had Ju^ment of D^iatfe, \ ^: 

Note^ After r^fpiting Judgment \n the Caie of Jfit^ 
Lewis, and before the Ju^es could meet by Reafop of the 
k^c, C^^cf Jii|tice Lcf^ fr^uent Indifpp^ttw 1^^ Avocn-^ 
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tiotih two other CsS^s of the like Kind and depending on 
the fame Doubt, came before the Court at the Old Bai'^ 
fy, and Judgment was refpited in them. But Judgment 
of Death was afterwards given in Conformity to the 
lOpinioo in Anne Lewises Cafe. 

Mary Mitchell'/ Cafe. 

AT the Lent Aflizes 1754, for the County of Kent, 
'Mary Mitcbfll was indiSed on the Slatute of the 
7th of Geo. 2d, (oT feloniouily uttering and publifliing a 
certain falfe, forged and counterfeit Warrant and Order 
for the delivery of Goods ; purporting to have been fign- 
td by one George May, knowing the fame to be.falfey 
forged) and counterfeit^ with Intent to defraud one H^iU 
Ham Jefferys of the feveral Goods mentioned in the Or- 
der. And upon very full Evidence ihe was foun^ guiU 
But Mr. Juflice Pojier before whom (he was tried, 
ought it advifeable tp r^fpjte Judgment upon 9 Doubt, 
IK^hether the Qrder fipt forth in th^ Indidipent |}f fuch 
Warrant or 'Order as bringing the Frifoner's Caf<p within 
the Statute* 

The Prifoner who was, or pretended to be- intitled to 
parochial Relief in the Pari(h of Maidftone, went to 
the Shop of the faid William Jefferys who fold Women's 
Apparel ( and pretending that (he came from the faid 
George May 9 who was then an Overfeer of the Poor of 
that Parifl), produced to Mr. Jefferys the Order fet forth 
in the Indi3ment ; and defired him to let her have the 
feveral things mentioned in the Order, upon the Cre- 
dit of it. But Jefferys fufpeSing a Forgery, fent the 
Prifoner away but kept the Order, and Mr. May hav- 
ing been fpoken with, the Prifoner waii foQ^ afterward; 
ftcurcd. - ^ 

The Order was to this Effed. 

-Mr. Jefferys, O^. 1 6th 1753, 

/ defire you to let this Woman bavejix Tards of ordirtih 
ff Stuff, one Pair of Stockings ^ one Shift, one Apron, one 
Handkerchief, and I will fee it all paid for. Witv^s my 
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" The Doubt was, whether this Writing be fuch War- 

rant or Order for the Delivery of the Goods as bringedi 
^he Cafe within the Meaning of the Ad : fmce fuppofing 
it to have been genuine, it could have been coniidered 
in no other light than as a Requeft from May for the 
Delivery of the Goods on his Credit, and an Undertaking 
on his Part to fee them paid for. And upon a Confe- 
.Tcncc among the Judges on the 5th of 'July 1754* at 
l^ord Chief Juflice Ryder*^ Chambers, nine of them 
were clearly of Opinion that this Writing is not a War- 
rant or Order for the Delivery of Goods within the 
Meaning of the A£t. One doubted, but acquiefced; 
another diflented; Mr. Baron Legge was abfent. 

Those' who took the Cafe to be out of the AS argu- 
ed, that the Words Warrant or Order as they (land in 
the A€b, are fynonymous, and expreilive of one and the 
fame Idea ; and in common Parlance import, that the 
Perfon giving fuch Warrant or Order hath, or at leaft 
iclaimeth an Intereft in the Money or Goods which are 
the Subjed-matter of that Warrant ^or Order: that he 
hath, or at leaft afTumeth, a difpoiing power over fuch 
Money or Goods ; and taketh on him. to transfer the 
Property, or Cuftody of them at leaft, to the Perfon in 
whofc Favour fuch Warrant or Order is made. This 
Ithey took to be the Arid literal Conftrudion of the Ad. 
And though the prefent Cafe, and many other Cafes of 
the like Kind mentioned in the Debate may come with- 
in the Mifchiefs intended to be prevented j yet in the 
Conftrudion of .Ads fo penal as this, the old Rule of ad* 
hering ftriSly to the Letter muft not be departed fironi; 
and therefore the Prilbner ought to be difcharged 
firom this Indt£hnent. - 

The learned Judge who diflented, argued, that the 
AS of the' 7th of Geo. 2d. on which the Queftion arif- 
eth, was made on Purpofe to take in the Cafes which had 
ad. of Geo. 2. not been provided for by the former Aft: and therefore 
2 ' - ought to receive a liberal Confirufilon. That the Word, 

OrdeTf is every Day ' ufed among Traders in a larger 
Senfe than is now contended for. Letters oj Meflages 
between Dealers, where one deiireth the other to fend 
hima Quantity of Goods in the Way of Trade> they^all 
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0rderf ; and yet the Pcrfon fejidirig this Order hath no 
Intereft iti the Goods, no difpofing Power over them> 
nor pretendeth to any. 

That had the Paper in Queftion been genuine and 
the Goods delivered on tHe Credit of it, May would have ' 
been liable : or had the Goods been delivered on the 
Credit of tjils Paper, Jefferyi would have been defrauded » 

He concluded therefore that as the prefent Cafe ik 
within the Mifchief intended to be prevented, and as he 
apprehended likewife within the Words of the AS, 
Judgment of Death ought to pafs upon the Prifoner. 

At the next Affixes the Prifoner was called up to the 
Bar, and Judgment was given, that Ihe be difchargcd 
from this Icdldrnent. And there being no other Charg^ 
againft her, (he. was delivered out of Gaol. 


Tbt Cafe #/ M'Daniei. ani Otb$rs. 

» ..,'■■ - ' , I 

AT the Old Baify Seffion in pecemher 1755, Jufticf 
Fofier pronounced the Judgment of the Court in 
the Cafe between the King and MacJaniel said others^ to 
the EflF^a following. ' 

The Indidment chargeth that at the general Goat 
Delivery held at Maid/lone in the County of Kent, on 
the 13th of Auguji in the twenty eighth Year of Geo. 
2d. Peier Kelly and Jpbn Ellis were by due Courfe of 
Law convified of a Felony and Robbery committed by 
them in the King'js High-way in the Parifli of Saint Paul 
Deptford in th« County of Kent, upon the Perfon of 
James Salmon one of the Prifoncrs at the Bar, and that 
the Prifoners Stephen Macdamel, John Berry 9 James Ea* 
gen, and James Salmon bifore the faid. Robbery, did in 
the Pariih of Saint Andrew Hplbounn in this City, feloni- 
oufly and iilaUcibufly comfort, aid, affift, abet, counfel, 
Jiire, and command the faid Peter Kelly and John Ellis to 
commit the faid Felony and Robbery. 

On this Indiftmcnt the Prifoners hav^ been tried and 
the Jury have found a fpecial VerdiS to this EfFeQ:. 

THKr Kelly 9ifA Ellis wcr« by due Courfe gf Law 
iofividedof th© few Fdony and Rgbbery* 

Thax 
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That before the Robbery, all the Prifoners and oie 
Tbamat Blee, in order to procure to themfelves the Re- 
wards given by AGt of Parliament for apprehending Rob- 
bers on the High-way» did malicioufly ^nd felonioufly 
meet at the Beil-lnn in Holbourn in this City ; and did 
then and there agree that the faid Thomas Blee (hould pro- 
cure two Perfons to commit a Robbery on the High-way 
in the Pariih of Saint Paul DepPford^ upon the Perfon of 
the Prifoner Salmon. 

That tor that Purpofe they did all malicioufly and 

felonioufly contrive and agree, that the faid BUe fliculd 

inform the Perfons fo to be procured, that he would ailift 

them in dealing Linen in the Parifli of Saint Paul Deptr 

ford. 

That in purfuance of this Agreement and with the 
Privity of all the Prifoners, the faid Blee did engage and 
procure the faid EU<s and Kelly to go with him to Dept- 
ford in order to ileal Linen ; but did not at any TiifH 
before the Rdkberj inform tbem or either of them of tbe 
intended Robberf^^ ' ' 

That in cdnfequence of the faid Agreement at the. 
Bellt and with the Privity of all the Prrfpners the faid 
Ellis and Kelly went with the faid Blee to Deptford. 

'That the faid Blee^ Ellis ^ and Kelly % being there, and 
the Prifoner Salmon being likewife there waiting in the 
High-way in purfuance of the faid Agre^inent, the faid 
Bleey Ellis and Kelly felonioufly afliiuk^d k^ ^"d took 
from bis Perfon the Money and Goods mentioped, in the 
Indidment. 

They further find that none of the Prifoners had any 
Converfation with the faid EUis and Kelly or either of 
tbem previous to the Robbery. But they find that be- 
fore the Robbery, the Prifoners Macdanielf Eagen, and 
Berry faw the fatd £///i and Kelly, and approved of them 
as Perfons proper ior the' Purpofisi pf Robbing the faid 
Salmon. . t. ^ . 

But whether the Prifipiners ai:e guilty in nianner aa 
^charged in the Indidmenti they pray iht Advice of the 
Court. ■ . . 

This fpeciat Verdid hath been argued before all the 
Judges of England^ and two Qgeftions have been made. 

First* 


r.H E R E PP R T. 123 

FiRiT, whether if appcareth from the FaSs flatcd in 
the fp?cial VerdiS, that any Robhefy was committed 
by Eilif and Keliy on the Pcrfofi of James Salmon. 

Second, fuppofing that EUh and Kelly were guilty as 
jPrincipals in the Robbery, whether the Fads found will 
Warrant the Court in pafling Judgni^nt upon the Pri- 
fonersor any of them upon this Indi3ment. 

The fecond Point fecmeth to have been the Doubt 
on which the Jury pray ihei Advice of the Court; and I 
havereafoh ta believe that when it firft came to be con- 
fidcred, it was Matter of great Doubt with fome Gen- 
tlemen of the Prpfeflibifi whofe Abilities were never yet 
called in queftioir.' 

For which B<?afon and becaufe the Law touching Ac- 
pcDaries before the F^iflt is a Matter of great and very 
extenfive Confequence to' the Tufticcs of the Kingdor^ 
ind ought to be well, underftoo^, I will deliver my 
Thoughts upon the fecond Queftion before I come tp 
that which will finally govern the prefent Cafe. 

As to the Prifoner Salmon f the Judges upon Confidera- 
tion of this fpecial Ver4ifi are unanimoufly of Opinion, 
that he cannot be guilty wit Jiin this Indiftment : for un- 
lefs he was P^rty to the Agreement at the BelK there 
C9n be no Colour to involve him in the Guilt of EllU 
iiA Kelly. 

And on the othtr Hand, if he did part with bis Mo- 
ney and Goods in Cdnfequence of that Agreement, it 
cannot be faid that m legal Conftrudion he yras robbed s(t 
*I1: fince it is of the Eflence of Robbery ind l^arceny, 
that the Goods be taken agatnfl t^e IVill of^t, O^iiet. 

There was a late Cafe cited in the Argument on th^ 
"fyx of the Crown, which { ihail cgnfider by and by, an^ 
iillinguifli froni the' prefent. ' •^• 

It hath been held, and I think rightly, that a MaoCromp. Ju^. 
roay make him'elf an Acceffary after the Fafit to a Lar-4'« ^' ^^.•4- ^ 
ceny of his own Goods, or to a Robbery on himfelf, by 
harbouring ^\ concealing the Thief, or affifting in his 
Efcape. 

And under fome Circumftances a Man may be guilty 
of Larceny in ftealing his own Goods, or of Robbery, in 
Uking his own Property from the P^rfon of another. A, 
WiW# Q<^*to|{. ^kcvforWoJj and then ftealcth »• ^^^ 5^i- 
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Stanf. a6. A. t1iem> wttb intent to charge B. with the Value of tbentt 
3. loft. 110. tjijg would be Felony in A. or, A. having delivered Mo- 
ney to his Servant to carry to fome dittant Place, dif- 
guifeth himfelf and robbeth the Servant on the Roadj 
with Intent to charge the Hundred, this, I doubt not, would 
be Robbery in if. 

For in thefe Cafes the Money and Goods were taken 
from thcfe who had a fpecial temporary Property \n them^ 
with a wicked, fraudulent Intention; which is the antient 
known Definition of Larceny, Fraudulenta Obtre^ath 
ret aliena invito Domino. But I never did hear before 
this Time, of any attempt to charge a Man as Accefla*- 
ry before the Fa6l to a Robbery committed on h\s owv 
Perfon. 

As to the Prifoners Macdaniel, Berry, and Eagen, the 

Judges are unanimoufly of Opinion, that fuppofing a 
Lobbery was committed on Salmon, the Fads found by 
the fpecial Verdift are fufficient to charge them as Accef- 
faries in the Manner they are charged in this Indidment. 

For the VerdiS findeth that every Circumftance at* 
tending the FaQ, the Place where, and the Perfbn on 
whom it was to be committed, the Meaqs by which \t 
was to be effeded, and the Perfons by whom it was to be 
done; all theie Circumflances were fettled and agreed 
upon by the Prifoners previous to the Faft. And is 
Confequence of this Confult and Agreement the Fad 
was committed. 
/ ^ If is indeed found that none of the Prifoners hard any 
Converfation with Ellis and Kelly^ previous to the Rob- 
bery ; and that Blee did not acquaint Ellis and Kelly with 
his Intention to commit any Robbery, but drew them 
to Deptford ii^ider Pretence of dealing Linen. 

These Circumftances feem to have been the Foun- 
dation of the Jury's Doubt ; and the Prifoners Council 
Hiave laid great Strefs on them. 

As ^o that Circumftance that Blee*t true Defign was 
not made known to Ellis and Kelly^ it appeareth manifeft- 
ly by the FaQs found, that it was Part of the original 
Agreement at the Bell that the true Defign Jbould be con* 
tealedfrom them ; and that they were to be drawn to die 
iPlace of Aftipn under another Pretence. This Circum- 
ftance therefore, being Part of the original Agreement^ 
the Prifoners cannot avail themfelvcs of it^ if tJ^e Agree^ 
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iintftt upoA the Whole and what was done in Confe- 

r^uence of it be (aflicient to make them Acceflaries. 

As to the other Circumftance, that the Prifoners had 
90 Converfation with Ellis and Kelly before the Aflault 
upon Salmon their Council rehed chiefly on the Words, 
f)f the Statutes bn which this Indidment is founded. _ 

The Statutes are the 4th and 5th of Pb. atld Ma. and^* 5* '"* *** 
the 3, and 4. fF. and Ma* The Words of the former ' ** ^. w^ 
which are defcriptive of the Offence are, *« If any Per-|^ ^^ 
" fon (hail malicioufly counfel, hire, or command.** 
The latter retaineth the Words counfel, hire, or com-- 
mandy and addeth others, << (hall comforts aid, abet, or 
'* aflift." From thefe Words which it muft be admit* 
tend are defcriptive of the Offence, the Prifoners Court- 
Ill concluded that without a perfonal immediate Com- 
roanication of Counfels, Intentions, and Views> from the 
fuppofed Acccflaries to the Principals, there can be ncj 
Acceflary before the FaS. 
But the Judges are all of Opinion, that whoever pro- 

I ioreth a Felony to be committed, though it be by the In- 
tervention of a third Perfon, is an AccefTary before the 
Fad, and within thefe Statutes. For what is there in 

' the Notion of commanding, hiring, counfelling, aiding^ 
Or abetting) which may not beeffeSed by the Interven*:^- 
tion of a third Perfon, without any direOt immediate . 

I Connexion betVireen the firft Mover and the ASor. 

I 

if. biddeth his Servant to hire fomebody, no Matter 
; whom, to Murder B. and furnifhes him with Monev 
for that Purpbfe ; the Servant procureth C. a Perfon 
whom if. never faw, or heard of, to do it. Is not J* 
^ho is manifefHy the'firfl Mover or Contriver of thtf 
Murder an AccefTary before the FaS ? It would be a Re* 
proach to the Juftice of the Kingdom to fuppofe he 
is not. 

It is a Principle tn Law which can never be contro- 
verted that he who procureth a Felony to be done is a 
Pelon. If prefent he is a Principal, if abfent an Accef- 
&ry before the FaQ. 

In the Cafe of the Earl of Somerfet, who was indifted-j g^ ^^^ 
upon the Statute of Pb. and Ma, as an AccefTary b^fofe 
the Faft to the Murder of Sir Tbomas Overbury, the Lord 
Chancellor Ellefmere High Steward, in theOutfet of the 
Caufc and before any Evidence given, direQed the Peers 

Triers^ 
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Trjersy^aKd all the Judges prefent concurred with his 
L6rdlhip> that the only Point in IfTue was, whether tbe. 
Earl c&ujed^ or procured the Murder or hot. A hd accord ing-^ 
\f the Earl was found guilty upon Evidence which fa-r 
tisfied his Peers* that he had contributed to the Murder 
by the Intervention of his Lady^ and of Sir Jarvis El^ 
wySf and Franklin, who were themfelves no more thad 
Acceffarfes ; without any Sort of Proof that he had ever 
tofiverfed with fVfJlottf the only Principal in the Mur- 
der, of had cbrfeiponded with him direflly by Letter or 
yefia&e. . , 

The beft Writers oh the Crown Law agree that Per- 
fons procuring or even confentiiig before-hand> are Ac- 
ceffaries before the FaQ. 

Lord Coke in his Comment on fVeJl, i.e. 14, in ex- 
plaining the Words CotHfhandmsnt and Jid as applied to 
Acceflaries before the Fa£t, faith, ** Under this Viford 
** Command are comprehended all thofe who incite, pro- 
*^ cure, fet on, or ftir up ^ny, to dfo the FaS. And 
<« under the Word Aid are comprehended all Perfons 
^* councelling, abetting, plotting, a0entinjg, confenting, 
« and encouragin^to do the f*aS, ind not prefent whta 
" It is committed." 
i* Hale. 374. Lord Hale faith, '^Mifprifioh of Felony is concealing 
^ . , r /: " ^ Felony which a Man knoweth but never con fen ted 
**• 015. 616. ,^ j^ . f^^ ,y-^^ conjented be is either Principal or Acceffa* 

** ry. Again, AcceCTary before, is he that being abfent 

at the Time of the Felony committed, doth yet prp- 

. cure^ counfel, or abet another, to commit the Filpiiy. 

Mai^ V Atithorities to this Purpofe may be cited which 

for Brevity Sake 1 will barely refer to. ♦ 

It was objeded by the Prifoners Council that Penal 
Statutes are to be conftrued with great Stridnefs ; and 
that the Words procure 6t cohfent are not to be found in 
either of the Statutes upon which this Indldment is 
formed. 

' The Principle is true, that in Profecutions on penal 
Statutes the Words of the Statute are to be purfued. Bat . 
it is equally true, that we are not to t^e governed by the 

t See 8/a/f/. 40. Lambard, i^*j*Dali. c. i6i.^. 5. And 
fee Co. ,£nt Appeal pi. 5. 6. D^^r 120. 1S6. i« And 10^. 
Rafiall Appeal pi. 15. Precedents of Appeals, ancflndi^- 
ments againft AccefTariet before tKe Fa£|, arH cliargtDg thejii 
as Procurers of the Felony; 

Sound 
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Souady but by the ^'elt-known, true, legal Import of 
' thie Words. 

r 

Some of the Words made ufe of in the preient Indlft* 
! ment and in otie o)r ether of the Statutes upon which it is 
founded are» commaniit aid, and abet. The Paflage I 
have jufl cited from Lord Coke iheweth that Perfons p:o- 
curirig) contriving, or confenting, come within the Words 
aid and command. And that Perfons procuring are* iii 
the Language of the Law> Abettors, may be proved by 
many Authbrities which it is not neceflary to cite at 
large.* 

This b^ihg fo, the Prifoners Macdanieh Eagen^ and 
Berrjy who werfe the contrivers of this Stehe of Iniqui* 
^7) Agreed uj>on the Place and Marnier of Execution^ 
and conduced the whole by the Intervention of their 
Indrument blei^ ^tt Acceffaries before to this Robbery, 
fuppofinga Robbery i^a^ cottimitted. For in Coiiftruc- 
tbn, and indeed in the Language of the Law, they did 
command £//// and Kelly to commit theFa€t> and did aid 
: abd abet therh in ii. 

I come now to the other Queftioh, whether upon the 
State of the Cafe in the S)>ecial Verdid, any«Rbbber}'i^ 
in the legal Notion of that Offende^i was cbmmitted oA 
I Salmon or ho. 

And the Judges are of Opinion that it doth not ap* 
; pear, from the Fads ftated in the Verdid, that the tak- 
I ing the Money and Goods from SalmoH bv Ellis and KeUjf 
\ doth amount to a Robberyi in the legal Nbtion of that 
i Offence. 

Something was faid in arguing of thiis Cafe upon 
the Qyeftion, how far a Perfon charged as an Acceffary 
aid brought to his Trial after the Comvidion of the 
; Printipal, can controvert the Truth of the Faft found 
by the VcrdiSagainft the Prindpal; or how far the fup- 
pofisi Acceffary can be let in to (hew, either that no Fe-t 
lony Was cbmmitted, or that the Perfon conviSed ad 
Principal was not guilty of it. 

Thi« geheral Qyeftion is of great Extent and of migh- 
ty Impohahce in Profecutions of this Kind ; and fomd 
'iivcrfity of Opinion there is among the Jiidges upon it. 

* See RaftalVt Terras // Ley V. Abettors ZtAnford L..3. c. 
^iM^fJlm, ji, c. I a, RaftttlVi £nt. fo. 43. b, 44. a. Dyer i t<i. 
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6oT it will not be riecelTary at prefent td enter at alt 
into it. Becaufe the Court in the- prefent Cafe niuft: 
found it'$ Judgment upon the Fads found by the Ver- 
diftf and upon them alone. Now it is, exprefly found, 
that Salmon was Party to the original Agreement at the 
Belly that he confented to part with hjs Money :indi. 
Goods under Colour and Pretence of a Robbery; and 
that for that Purpofej and in Purfuance of this Confent 
and Agreement, he went to Deptford, and w;aited there 
*till this colourable Robbery was effcSed. 

This being the State of the Cafe with Regard to Sal- 
mofif the Judges ^re of Opinion that in Confideration of 
Law, no Robbery was Committed on hiip. His Proper- 
ty was not fakfen from him again ft bis Will. 

It wasfaid by the Prifoners Council that the VerdiS 
doth not find, thaf Salmon was put in Fear; and, fay 
they, there can be no Robbery without the Circumftance 
of putting in Fear. 

I think the Want of that Circumftance alofte ought not 
to be regarded. I am not clear that that Crcumftance is 
of Neceflity to be laid in the Indiftment, fo as the FaS 
be charged to be done Violentir et Contra Folutitatem. t 
know thfere are Opinions in the Books which feem to 
tnake the Circumftance of Fear neceflary, but I have 
feen a good MS, Note of an Opinion of Lord Holt to the 
contrary. And I am very clear that the Circumftance 
of aftual Fear at the Time of the Robbery need not be 
ftriSly proved. Suppofe the true Man is knocked down 
without any previous Warning to awaken his Fears, and 
iieth totally itifenfible while the Thief fifleth his Pockets, 
is not this a Robbery? and yet where is the Carcunfiftance 
6f aSual Fear ? or luppofe the true Man maketh a man- 
ful Refiftante but is overpowered and his Property tak- 
en from him by the mere Dint of fuperior Strength, 
this doubtlefs is a Robbery. And in Cafes where the true 
Man delivereth his Purfe without Refiftarice, if the 
FaQ be attended with thofe Circumftances of Violence 
or Terror which in common Experience are likely to 
induce a Man to part with his Property for the Safe- 
ty of his PerfoHi that will amount to a Robbery. An<f 
if Fear be a neceflary Ingredient, the Law> in Odium 

SpoliatQriff 
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Spoliatorit, will prelume Fear whiere there appeareth to 
be fa juft a Ground for it. ' ' 

I come now to the Cafe I promifed at the Beginning 
to confidcr and to diftinguifti from the prefferit Cafe, One 
Norden having been informed that one of the early Stage 
Coaches had been frequently robbed near the Town by a 
fingle Highwayman, refolvfed to ufe his Endeavours to 
apprehend the Robber. -* Fbf this Pur|;>ofe he j5ut' a little 
Moneyand aPiftol into HisPocketyand attended the Coach 
in a Foft Chalfe^ ^till the Highwayman came up to ther 
Company in^ thfe Coach and -to him, and prefenting k 
Weapoti deniatnded' theii- Money. Norden gave him the 
little Money' he had dibout him, and then jumped out 6f 
th^ Chaiffe with his Piftol in his Hand ; and with the Af- 
Jjftance of fonic others took the Highwayman; ■ '' ' 
>The Robber was indiQed about a Year ago in this 
Gbiirt for a Robbery on Norden and con viSed. And very 
properly in niy Opinion, vWas he con vifted. ;: 
'But that Cafe differethtvidely/frbrti the prefent. In 
that Cz(tiNorden fet out with a laudable Intention to ufe 
Mis Endeavours for apprehending' the Highwayman, in 
Cafe he fliould that Mdrning come to rob the Coach, 
W^bith ■ at thai: Time was' totally uncer fain j atnd it . was 
equally uncertain whether he would come alone or no*^ 
In the Cafe'-no^ under Cdhfideration, there was a njofl' 
Ateftable Confpiracy between Salmon and thes reft of the 
Priforiers that his Property ihould b^ taken froni him un- 
der? the Pretence and She w of a Robbery : and Time, 
Placei^tind evei'y other Circumftance were known to «Jj/- , 

• men beforehand, - and agreied to by him. - * - 
- In \A&>t^^AV Cafe;* there was^ no concert, no Sort of 
Coniie3ion between him and the Highwayman j nothing 
to remove ^leflen the difficulty or Danger iVbrtfew 
might be. expofed to in the Adventure. "^ In the prefent 
Gafe,: there; was a CombiiiaViott Between Salmon ii:id one 
at leaflof the fuppofedRbbbers,lm€fan JS/^^. ^ And'thbugh 
Salmon might not know" the Pferfoitis of £///> ind Kelly f 

' jet he well knew that they wcre'brought to the Place by 

his Friend Btecy and were wholly tinder his DircQion. 

So widely do thefe Cafes differ. 
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To conclude, all the Prifoncrs have been guilty of 
a mod Wicked and deteftable Confpiracy to render t 
very falutary Law fpbfervient to their vile corru(>t Views. 
But great as their Offence is, it doth not amount to Fe-^ 
lony. And therefore the Judgment of the Court isi that 
they be all difcharged of this Indidment. 

A Bill of Indi£^ment was afterwards found againft all 
the Prifoners,and profecuted at the ExpenCe of the Crown 
upon the Reprefentation of the Judges^ for a Confpiracy, 
in which the principal Fads found by the fpecial Verdid 
on the Felony Bill were charged. On this Indidment 
they were all convided : and the Court gave Judgment, 
that they be all fet in and upon the Pillory twice ; that 
they (land committed for feven Years, and until they 
find Sureties for their good Behaviour for three Years 
afterwards. 

.One of them (Eagen) loft his Life in the Pillory 
through the Rcfentment of the Populace. And on that 
Account the others did not ftand a fecond Time. But 
they are all m Newgate very clofely eonfined under their 
Sentence. 

What follows In the C$fe cited in the marginal Note p. 126. from 

was not deh- j^ ifcrf. 195. the Indiamerit was held to b? fufficient 

^^^'°^°""- though the Words of the Statute of Pb. and Ma. were 

ndt purfued ; the Words ExcitavitiMovitf and Procuravit^ 

being deemed Tantamount to the Words of the Statute, 

and d^fcriptive of the fame OiSFence, 

I take this Cafe to be good Law^ though I cojifefs it is 

the only Precedent I have met with, where the Words of 

the Statute have been tbtally dropped. And I the rather 

incline to this Opinion, becaufe I obferve that the Le« 

^iflature in Statutes made from Time to Time concern* 

ing Acccflaries before thcj FaQ^ hath not confined itfelf 

to any certain Mode of Expreffion ; but hath rather cho- 

fen to make ufe 6f a Variety of Wordsj dll terminating 

in the fame general Idea. , 

*3i. Eiiz. c. Some » Statutes make Ufe of the Word Acceffarics^ 

'^ ?• 5- Tingly, without any other Words defcriptive of the Of- 

*'• •'*u^g fence,other3 »» have the Words, Abettmcnt, Procurement, 

I ^' ' '^'helping, maintaining and counfelling, or, « Aiders^ A- 

c\ Ed 6 12 ^^^^^^^» Procurers, and Counfellors. One < defcribeth 

S ', -/ * the Offence by the Words^ Command, Counfel, or Hire, 

<'4. 5.*Ph.M. another 
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Another * calleth the Offenders, Procurers, or Acccf-« 39. Eliz. 9. 

laries. Qi^e, ' having made Ufe of theWords, Comfort,S. 2. 

Aid, Abet, Aifift, Gotinfel, Hire, or Command^ imme-' 3- 4- ^- M. 

diately afterwards In diefcribing the fame Offence in ano-*^- 9* 

ther Cafe, lifeth the Words Counfel, Hire, or Command, 

only. « One Statute calleth them Counfellors and Con-.« i . A. St. 4. 

trivers of Felonies ; and many others' make Ufe of ihec. 9. 

Terms Counfellors, Aiders, and Abettors, or biarely 

Aiders, and Abettors. 

From thefe different Modes of Expreflion all plainly 
defcriptiye of the fartie Offence, I think one may fafely 
conclude that iti the ConftruSion of Statutes whi<jh ouft 
Clergy in the Cafe of Participes Criminis, we are not to 
be governed by the bare Sound, but by the true legal Im* 
|)ort of the Words.* And alfo that evfery Peifon who 
Cometh within the defcriptiort of thefe Statutes, various 
is they are iA Point of Expreffion,'is in the Judgment 
of the Legiflature an Acceffary before the Fad; unlefi 
he is pr^feiit at ihe Fad, and in that Cafe he is undoubt- 
edly a Principal. 

Two of thefe Mifcreants, Macdaniel and ^efry^ to- 
gether with one Mary Jonest were afterwards indided 
for Murder upon a Confpiracy of the like Nature againft 
cne Kidden ; who was convided and executed for a n 

Robbery on the Highway, upon the Evidence of Berry 
and Jones. 

Upon this Indidmeht the/ were tried and the fpecial 
Matter being fet forth in the Indidment, the Court fuf- 
fered them to be corivided, but immediately refpited 
Judgment ; in order that the Point of La\y might be 
more fully confidered tipdn Motion in Arreft of Judg- ' 
ment. But the Attorney General declining to argue the 
Point of L^w, the Prifoners wcire k a fubfeqdent Seffioit 
difchargdd of that Indidment. 

. This Profecutibn, I am fatisfied, itoft from a lau- 
dable Zeal for keeping the Fountains of Jiiftice pure and . 
unpolluted, and a juft tiidignatton againft an Offence of 
this fignal Enormity. . , 

It muff be cbnfeffed that there are ftrong Paffages in 
our antient'Writers which greatly countenance a Profe- 
tution of this Kind. But thofe Writers mud always be 
fead ^ith great Caution upon the Si-ibjed of Homicide. 

I 2 Br AC-TON.^ 
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Bract ON, whom the Writers of that Age forth^ 
fDoft part follow, was a Dodor of both Laws before he 
came to the Bench. It is no Wonder therefore that 
bavingbefore him no tolerable Syflerh of the&^///iLaW| 
then in it's infant State, he (hould adopt what he found 
in the Books of the civil and canon Law^ which he had 
read and feemeth to have ^ell underflood. * 

Succeeding Writers of that Age refined upon 4/«} 
and in their loofe Way wrote upon the Subjed father as 
Divines and Cafulfts than as Latv^yers; and feemtohave 
confidefed the Offence merely in the Light in which it 
might be fuppofed to be confidered ip Foro Cali 

But the rraSice of many Ages backwards doth by 
no Means countenance their Opinion. 

And during all the Violence and Rage of the Profe* 
ctition againd Dr. Odtes^ it feemeth not to have entered 
into the Imagination of tbbfe concerned in it, or of the 
Court, who would not have fparfed him if they could 
have taken their full Blow at him, that the Offences of 
which he was conviflted could have been fo charged ai 
to have reached his Life. Though the Judgment they 
(>afled on him, the mofl cruel I believe that ever was giv- 
en in Wejiminjier Hall in Cafe of a Mifdemcanour* roig*^? 
probably have ended in his Death, f 

Richard Mason's Cafe, 

T Wtncbefier Summer Aflizes 1 756, RicbardMoJoi 
M jf^ was indiflted before Mr. Serjeant Willis^ who ^ent 
Judge of Affile that Circuit, for the wilful Murder of 
Willi am Mafon his Brothier; and was upon full Evidence 
conviSed to the SatisfaSion of the Serjeant, and Judg- 
ment of Death paffed oft him. But the Serjeant being 
informed that fome Gehtlemeh of Rank at the Bar 
doubted, whethef upon iht Circumftanccs given in Evi- 
dence ♦he Offence aritouhted to^urdef of Manflaughtcr, 
he relpited Execution *rill the Opinion of the Judges 
could be taken upon the Cafe> which he reported to Jiav* 
been as followeth. 

* Sfe Dig L. 48. Tit. 8. ad Legem Corheiiaihde Sicarlts. 
L. 9. Tit. a. ad Legem Jfusliam. And the Writers on the Ca- 
non Law, collected by linwood L- i . Tit. 1 1 . V. iV^ OaiJf^* 

f See 4. St. Tri. The Proceedifigs againft him and whatfe" 
from the Court at the Time of giving Judgment. 

The 
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The Prifoner, with the deccafcd gnd another Brother 
l^nd hme Neighbours urere drinking in a friendly Manner 
at a public Houfe ; 'till growing warm in Liquor^ but 
not intoxicated> the Prifoner and deceafed began in idle 
Sport to pull and pulh each other about the Room. They 
then wreftled one Fall, and foon afterwards played at 
Cudgels by Agreement. 

All this Time no Tokens of Anger appeared on ei- 
ther Side, *till the Prifoner in the Cudgel Play. gave the 
Deceafed a fmart Blow on the Temple. The Deceafed 
thereupon grew Angry, and throwing away his Cudgel, 
clofed in with the Priloner, and they fought a fhort Space 
in good Earneft: But the company interposing they were 
foon parted. 

The Prifoner th^n quitted the Room in Anger; and 
when he got into the Street was heard to fay «* Damna* 
** tion fetze me if I do not fetch fomethjng and fticfc 
** him.*' And being reproved for ufing fuch Expreflions, 
anfwered " I'll b^ damned to all Eternity if I do not 
** fetch fomething and run him through the 3ody." 

The Deceafed and the reft of the (Company conti- 
nued in the Room where the Affray happened : and in 
about half an Hour the Prifoner returned, having put 
off a flight thin Coat he had on when he quitted the 
Room, and put on one of a Coarfe thick Cloth. Tiie 
Door of the Room being open into the Street, the Pri- 
foner ftood leaning againft the Door-Poft, his Left Hand 
in his Bofom and a Cudgel in his Right, looking in up- 
on the Company, but not fpeaking a Word, 

The Deceafed feeing him in that Pofture invited him 
into the Company ; but the Prifoner anfwered '* I will 
« not come in,'' Why will you not ? faid the Deceafed, 
the Prifoner replied " Perhaps you will fall on me and 
" beat me,** the Deqeafed alTured him he would not, 
and added '< beftiies you think yourfetf as good a Man 
^< as me at Cudgels, perhaps you will play at Cudgels 
" with me,** the Prifoner anfwered " I ^m not afraiiji 
*' to do fo if you will keep off your Fifts,'* 

Upon thefe Words the Deceafed got up and went to- 
wards the Prifoner, who dropt the Cudgel as the Deceafed 
was coming up tp him. The deceafed took up the Cud- 
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gel and with it gave the Prifoner two Blows on the Shoul- 
vder. The Prifoner immediately put his right Hand info, 
his Bofom, and drew out the Blade, of a Tuck-Sword, 
crying " Damn you ftand ofF or Pll ftab you ;'* and im- 
mediately,without giving the Deceafed Time toftepback, 
made a Pafs at him with ihe Sword» but mifTai hitfi. 
The Deceafed thereupon gave back a little, and the Pri- 
foner (hortning the Sword in h'vs Hand, leaped forward 
toward the Deceafed, and ftabbed him to the Heart, and 
he inflantly died. 

,. The Judges- having had Copies of the Cafe left at 
their Chambers met in Michaelmas Vacation at Lord 
■Mans fields Chambers and unanimoufly agreed, that ther-^g 
are in this Cafe fo many Circumftances of deliberate Ma- 
lice and deep Revenge on the Defendant's Part, that bis 
OflFence cannot be Ids than wilful Murder. He vowed 
he would fetch fomething to fiick bimf to run bim through . 
the Body. Whom did he mean hy bim f Every Cir- 
cumAance irv the Cafe flieweth he meant his Brother. 
He returned to the Company provided to Appearance 
-with an ordinary Cudgel, as if he intended to try Skill 
and Manhood a fecond Time with that Weapon. But 
the deadly Weapon wasall the while carefully conceal- 
ed under his Coat ; which- mod probably he had chang- 
ed for the Purpofe of concealing the WeapoOp 

He flood at the Door refuting to come nearer, but 
artfully drew on the Difcourfe of the pail Quarrel ; and 
as foon as he faw his Brother difpofed to engage a fecond 
Time at Cudgels, he dropped his Cudgel and betook him 
to the deadly Weapon, which 'till that Moment he had 
concealed. » * : ' 

He did indeed bid his Brother (land off; but he gave 
him no Opportunity of doing fo before the firft Pafs was 
made. His Brother retreated before the fecond, but ht 
advanced as fafl, and took.the Revenge he htid vowed. 
The Circumftance of the Blows before the Sword was 
produced, which I prefume might weigh with the Gentle- 
men who doubted, altereth not the Cafe at all, nor doth 
the precedent Quarrel : becaufe all Circumftances confi- 
dered, he appeareth to have returned with a deliberate 
^efplution to take a deadly Revenge for what had pafl : 

and 
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and the Blows were plainly a Provocation you^ifr/ on his 
Part, that he might execute the wicked Purpofe of his 
Heart, with fome Colour of Excufe. 

He was foon afterwards Executed. 
See Hale^s Sum. 48. and i Hale 457, two Cafes of 
Provocations fought adjudged Murder ; though coming 
far (hort of this in Point of Malignity. 

The Caje o/* Richard Curtis. 

HE was indiSed at the Summer Aflizes 1 756 for th^ 
Town and County of Newcaftk xi^onTyne, for 
the Murder of William Atkinfon, 

Upon the Trial the Cafe appeared to be, that aPro- 
cefs In the Nature of a Capifs ad Satisfaciendum iflued a- 
gainft one Charles Cowling out of the Town Court, di- 
refted to Jgfepb Dixon a Serje;^nt at Mace belonging to the 
Court ; who got John Suretees another Serjeant at Macp 
to go and execute it for him. Suretees accordingly went 
to Cowling^s Work-fliop adjoining to his floufe, and 
taking hold of him told him that he had an Execution a- 
gainft him. Cowling demanded a Sight of the Procefs ; 
which being rrfyfed. Cowling w}th the Affiftance of the 
Prifoner by Force and Violence refcued himfelf. 

Suretees immpdiatply acquainted Dixon with what 
had happened ; and thereupon Dixon prevailed upon the 
Mayor's Officer to infert the Name of Suretees in the Pro- 
cefs : and Suretees then went before a Juftice of the Peace 
for the Town and County ^nd made Information on Oath, 
that he did by Virtue of tfcp faid Procefs to him and Jo- 
feph Dixon direSed, apprehend the faid Cowlings who by 
wreftling and Strokes got out of his Hands and iiiade his 
Efpape. 

The Juftice thereupon granted a Warrant direQed to 
all Serjeants at Mace,Conftables, and other Officers within 
the faid Town and County, reciting the Procefs already 
mentioned; that 5't/r^/^^/ had that Day arretted CowZ/wj by 
Virtue thereof, and that Cowling had by wreftling and 
Strokes refcued himfelf, and commanding all Officers, &c. 
to apprehend the iziACowUng and to^bring him before the 

I-4 ' Juftic^ 
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. Juflice who granted the Warrant, or any other Jufti^f 

of tbe Pcjice of .the Town and County,, to bie dealt witk 
;in the Prerniffes as the. Law direfleth. . : 

.. Upon theReceipt of this Warrant,D/.x'<?« and Suretees 
(who were both Serjeants at Mace) went back to G>w<- 
.//n^'s Workr{hpp,taking wi^h them thePeceafed and one 
Coulfon as their Affiftants. They found the Shop Doors 
4hut, ^nd calling to Cowlings who wag there with, the Prir 
.foner, infprmed him that they had ah Efcape Warrant 
againft him, and required him jto furriender; otherwifc 
they fa id they would Veafc open t^e Door. 
, CowLiNQ refufed to furrender ; and the Prifoncr look- 
ing out at the Window with aij Ax in: his Hand, fworc 
that the firft Man that entered fhould be a dead Man. 
Dixon however with CouJfon^zv^A the Deceafed broke open 
the Shop Door ; and the Deceafed being foremoft in en- 
tering the Shop, the Prifoqer at one Blow. with the Ax 
X)h the left Side of the Head, killed him on the Spot. . 

Upqn this Evidence the Prifoii^r was found guilty of 
wilful JViurden . But fome Gentlemen of the Profeffion, 
exprefling their Doubts to the Judge who tried him, he 
jefpited Execution *tili the Opinioii of the, other Judgeg 
could be had on the Cafe. / 

In Yr/W/y Term .i757j eleven of the Judges had a 
Conference on the C^fc;^ and nine of them^ with whonj 
Juftice Wilmit who was abfent concurred, wereclearly of 
Opinion that the Defendant is. guilty of Murder. Two" 
of the Judges held it to be Manflaughter. All the Judges 
prefent at the Conference agreed that the Juftice's War- 
rant, though obtained, by very unwarrantable Pradice 
on the Part of Dixoriy and by Perjury on thePart of 
SureteeSf was a legal Warrant for the arrefting Cowling 
for a Breach of the Peace. / For in Caf^s wherein the 
JiiAice of the Peace hath Jurifdi3Ioh, and ia this he un- 
doubtedly had, the Legality of his Warrant will never 
depend on the Truth of the Inforinatiola whereon it is 
grounded. 

. They likewife agreed that Peace-Offic^ers having a 
legal Warrant to arrefl for a Breach of the Peace, may 
breaV open I^oors after having demanded Adniittanco 
^nd given due Notice gf their Warrant, 
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The Point on which they divided was, whether in 
this Ofe fuch due Notice had been given. . l- 

!' The nifle Judges were of -Opinion that no precife 
Form of Words is required in a Cafe pf this Kind. It 
is fufficieiit that the Party hath Notice that the Officer 
xometh not as a mere Trefpaffor, but claimi^ig to ack 
-under a proper Authority. And if after this Notice? he 
be refifted and He or aiiy of his A ffi flan ts killed in Con- 
fequence of fuch Refiftance, it will be Murder; provi- 
ded it Cometh out in Evidence that the Officer bad a legal 
Warvant. 

; The Perfon making fych Refiflance after fuch Notice, 
doth it at his own Peril. • He aSeth avowedly and deli- 
.berately in Defiance of the ordinary Courfe of Juflice. 
And therefore it will be no Excufe on bis Part to fay, 
that he didv not know or believe that the Ofiicer came 
armed with a proper Authority. This Rule is founded 
on the Policy of jhe Law, and upon every Principle of 
.Government. 

\ The Judges who differed, thought that the Officers 
F ought to have declared, in an explicit Manner, what Sor| 
of Warrant they had, 

f They faid that sn Efcape doth not ex Vi termini, nor 
I in the Notion of Law, imply any Degree of Force oi* 
Breach of tbePea^e: and coiifequently the Prifoner had 
not due Notice that they came under the Authority of st 
Warrant grounded on a Breach of the Peace. And for 
want of this due Notice the Officers ^re not to be con- 
fidered ^i^Qixi^ in Difcharge of their Duty, but as mere 
Trefpafforsi '^ ^ ^ 

On this Queftion alone the Cafe turned. 

But a few of tHe Judges who conceive^ the Fafl: tq 
be Murder, were of Opinion that it would have been fo^ 
even admitting- that the Officers cou^ not have juflified 
the breaking open the Door. Here was no Arreft aSually 
made, the Officers even admitting that due Notite had 
liot been given, had committed a bare Trefpafs in the 
Houfe.of CrwUngf where the ftifoner happened to be; 
i{o Trefpafs done to the ]property of the Prifoner> no At- 
tempt on his^ Perfon. ^ i 

But admitting that aTrefpafs in the Houfe with an in- 
tent to make an unjuflifiable Arr^fl on the Owner, cotild 
be confidered as fbme Provocation to aSiandcr by ; yet 
lurely the knocking a Mail's Brains out^ or cleaving him 
''■■'• ' ■". . . .\, . ." . down 
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down with an Ax on fo flight a Provocation> favourettf 
rather of brutal Rage, or, to fpeak more properly, of 
diabolical Mifchief, than of human Frailty. And itougiu 
always to be remembered, that in all Cafes of Homicide 
on fudden Provocation, the Law indulgcth to human 
Frail ty> and to that akne. 

Besides, the Circumilance of the Prifoner's llanding 
with the Ax in his Hand, declaring before any Attempt 
to enter the Shop, « That the firft Man that did enter 
« (hould be a dead Man*^— ftiewcth it to be an AS of 
Deliberation as well as Cruelty, 

And where the Circumftances of Deliberation an(} 
Cruelty concur, as they do in this Cafe, the Faft is un- 
doubtedly Murder ; as flowing from a wicked Heart, a 
Mind grievoufly depraved, and aSing from Motives 
highly Criminal. Which is the genuine ♦ Notion of 
Malice in our Law. ^ 

Cro. Car.371. Ik the Cafes of Sir H. Ferrers^ Servant and of Hc/- 
Jones (W.) linHugget which were mentioned on this Occafioh, there 
34^- was a mutual Combat, Blows given or P^flfes made on 

*^^"- 59- each Side ; the Parties fought upon equal Terms, and 
when that is the Ca'e, be the original Provocation everlb 
flight, every Blow or Pafs becometh a frefli Provocation, 
The Blood kindlcth every Moment, and in the Tumult 
of the Paflions the Voice of Reafon is not heard. • 
Ld Raym. » I npfuft confcfs that the Circumftance of a mutual Coin- 
*a96. bat was wanting !n the Cafe of the Queen againft Wjl 

and others, which was likewife mentioned on this ccca- 
fion : But that Cafe, I fpeak it with great Deference, 
flandeth as I conceive, on no better t Grounds than tn^ 

Opinion of feven learned Judges againft five. 

• • , , • . . ■ ■ 

1^ the Qafe of Eurl Ferrers, 
Jpril 17. 1760. 

See the print- rT^HE Houfe of Peers unanimoufly found Earl Fenert 

^ Trial. J^ guilty of the Felony iand Murder whereof he ftoo| 

indifted ; and the Earl being brought to the Bar, thcB 

Steward acquainted him therewith ; and theHoufc i*^** 

* See Difcourfe the ad towards the Beguming. 
f S^e the Difcourfe on Homicide, Chap. 9» Se£t. lo* 
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diately adjourned to the Chamber of Parliament. ' And 
'having put the following Queftions to the Judges ad'- 
journed to the next Day. , 


I3f 


ift, ** Whether a Peer indided of Felony and Mur- 
*^ der, and tried and convided thereof before the Loids in 
" Parliament, ought tb receive Judgment for the fame 
" according to the Provifions of the AS of Parliament of 
** the 25th Year of his * Majefty's Reign, intitled, an » Geo. id. 
^* if/? for better preventing the horrid Crime of Murder. 

2d, ** Supposing a Peer fo ihdided and convi^ed 
" ought bvLaw to receive fuch Judgment as aforefaid*, 
" and the Day appointed by the Judgment for Execution 
'" fliouTd lapfe before fuch Execution done; whether a 
« new Tiqie may b^ appointed for fhe Execution, and 
** by wJionj? . ; '. . • ^ 

On the i8tb, thq Houfe then fitting in the Chamber 
of Parlianrient, the Lord Chief Baron: in the Abfencc of 
the Chief JuAic^ of the Common Pleas, delivered iti 
Writing the Opinion of tjie Judges, which they had a* 
greed on and reduced into Form that Morning. 

His LordOiip added many weighty Reafons in Support 
of the Opinion, wliich he urged with great Strength an^ • 

Propriety, and delivered with a becoming Dignity, 


To the firft Queftion. 

" We are all of Opinion, that a Peer indiSed of Fe- 
** iony and Murder, and tried and conviSed thereof be* ' ' 
f* fore the Lords in Parliament, ought to receive Judg- 
" ment for the fame according to the Provifions of the 
** AS of Parliament of the 25th Year of * his Majefty's ♦ CJep. ;}d. 

Reign, intitled, an A£{ for bitter preventing the b$rrid 

Crime of Murder J\ 

To the fecond Qileftlon. 




" Supposing the Day appointed by the Judgment 
for Execution {hould lapfe before fuch Execution don^ 
(which however the Law will not prefume) we are all 
of Opinion, that a newTime.may be appointed for the 
ff Execution either by the high Court of Parliament before 
" which Jucb Peer Jball bavff been attaintedfOxby ihtCouvt 

<* of 
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*< of King's Bench^ the Parliament not then fitting ; tl 
♦* Record of the Attainder being properly removed intoj 
'« that Court/* ' 


The Reafons the Judges went upon in their Anfw( 
to the firft<Jueftion are I prefunie too obvious tobemcnj 
tioned at large. And the Houfe refolved and ordered thai 
Judgment (hall be pronounced in Wejlminfter Hall pur-j 
luant to the late Aft. " 

The Reafons upon which the Judges founded thei^ 
Anfwer to the Second, relating to the furvher Proceeding^ 
of the Houfe after the High Steward's Comraiflion difi 
folved, which is ufually done upon pronouncing Judgment^ 
may poffibly require fome further Difcuffion. I will there- 
fore before I conclude, mention thofe which weighed wiikj 
me, and 1 believe with faany others of the Judges. 

THE*H6ufc before they adjourned to the Court Roonj: 
in Wejlminfter Hall for pronouncing Judgment* refolvedi 
and ordered that Execution be refpited to (he 5ihDayof 
May following. Upon which Day ExeSutibn was donf 
at Tyburn puriuant to the Judgment, and the Body deh-j 
vered at Surgeon's-Hall to be dilTefled and anatomi«d'| 

The Writ to the Sheriffs for Execution was as m 
]oweth. 


George the Second^ by the Graceof Go// c/ Great BrM 
tain, France and Ireland, ^/«^, Defender of the Faith aniA 
fo forth. To the Sheriffs o/London and Sheriff ^fUfH 
/ex Greeting : IVbereas Lawrence Earl Ferrers Vip^H 
Tarn worth bath been indited of Felony and Murder h ^^* 
done and commiitedywhichfaidlndi^ment hath been certtp^ 
before us in our prefent Parliament'^ and the f aid Lawrcnccj 
Earl Ferrers Vijcount Tamworth bath been thereupon ^^^A 
raignedj and upon fuch Arraignment bath pleaded Not w»^ ^ 
iy ; and /A^/^/WLawrence Earl Ferrers f^ifcountT^^^^^ 
bath before us in our fatd Parliament been tried, and tn (^t 
Form of Law convi^ed thereof'^ and '^bereas J^i^^\ 
bath been given in our f aid Parliament, that the pi^ jhh 
rence Earl Ferrers Vifcount Tamworth Aj// be If^^Sfji 
the Neck 'till be is Dead, and that bis Body be diffe^^rj 
anatomized* the Execution of wbicb Judgment yet ^^^.lA 
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iifi io be done^ we require^ and by tbefe Prefents Jirt^If 
'Command youy that upon Monday the t^tb Day of May' /«- 
Jfant, between the Hours of i^ine in the Morning and one in 
the Afternoon of the fame Day, him the J aid Lawrence Earl 
Ferrers ^//rcttn/ Tam worth without the Gate of our Tower 
i?/* London (to you then and there to be delivered as by another 
fVrit to the Lieutenant of our Tower of London> or to his , 
Deputy dire^edy we have commanded) into your Cufiody you 
then and there receive^ and him in your Cuftodyfo being , you 
Jbrthvitb convey to the ^c^ujiomed Place of Execution at Ty- 
burh« and that you do caufe Execution to be done upon the 
faid Lawrence Earl Ferrers Vifcount Tamworth in your 
Cufiody fo beingi in all Things according to the f aid Judg^ 
ment. And this you tfre by no Means to omit at your" Perils 
Witriefs ourjelf at Weftminfter the fecond Day of May^ 
fe Ibe 33^ Tear of our Reign, 

YoRKt and Yorke; 


Reafotis> &c. 

fevERY t'roceeding in the Houfe of Peets afiing ih it* 
judicial Capacity^ whether upon Writ of Error, Impeach« 
ment> or Iixdidment removed thither by Certiorari, is iii 
Judgment of Law a Proceeding before the King in Parlia* 
ment. Aiki therefore the Houfe in all thofe Cftfes may 
not improperly be Ailed, the Court of our Lord the JCiflg 
in Parliamenti . 

This .Court is funded iipon immemorial Ufage, upoil 
the Law and Ctiftom of Parliament, and is Part of the 
Original Syftem of our Conftitutioh. 

It is open for all the Purpofes of Judicature during the 
Continuance of the Parliament : it openeth at. the Be? 
ginning, and fliutteth at the End of every Seflion ; jure 
as the Coqrt of King's Bench, which is likewife in Judg- 
ment of Law held before the King himfelf, o|>eheth and 
fliutteth with the Term. 

The Authority of this Court, or, if I iriay ufe the Ex* 
prefCon, it's conftant ASivity for the Ends of public Juf- 
tice independent of any fpecial Powers derived froip th^ 
Crown, is not doubted in the Cafe of Writs of Error 
from thofe Courts of Law ivhence Error lieth in Parlia- 
ment> and of Impeachments for Mifdemeanors. 

it 
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- And when, in the Cafe of Impeachments, the Com- 
mons have fometinies at Conferences between the Houfes 
attempted taint^rpofe in Matters preparatory to the 
Trial, the general Anfwcr hath been, « This is a Point of 
<^ Judicature Opon which the Lords will not confcr,the]r 
" tmpofed Silence upon themfeives/^ or tt) ^hat Effeft.' 
I need not here cite Inflances ; every Man who bath 
confulted the Journals of either Houfc hath met with 
manyof themv . ^ -« * » ' .' 

. I will now cite a few-Cafes applicable, til fiiy Opinion,* 
to the prefent Queftiort.': And I (hall confitie niyfelf to' 
fijch as have happened fince the Reftoratibni Becaufe in* 
Queftioni of this Kind* modern Cafes f^ttlecf wirhDeli-- 
beration and upon a View of former: Precedents^ give 
ipore Light and Satisfaaioii than the de^peft Search into 
Antiquity can afford. - And alfo becaufe the Prerogatives 
of the Crown, the Privileges of f arliamfcnt; and ^hcj 
Rights of the Subjefl in general, appear tome to havc^ 
been more ftudied and better urtderftood at, aifid for fomc 
i J Years before that Period, than in former Ages. '| 

torda Joiirri- ^^ rht Cafe of the Earl Danby and the popilh Lordsj 
then undei- Inapeachments, the Lords on the 6th of Awy | 
1679 appointed Time and Place for hearing the Earl cwj 
Danhy by hts Council upon the VaKdity ot his Plcaw 
PardonjL and for the Trials of the other Lord^; ^"^.^k].' 
, ted an Addrefs to his Majefty p'fayitig thaft he would W 
pleafed to appoint an High Steward for thofe Ptirpes.' 

These Votes were dn the pext Day comnium^*^^* 
to the Cbmmons by Meffage in the ufual Manner. 

On theSth at a Conference bet^veew the Houfes upoi 
the Subjea-nlatter of that Meffage^ the Coftunons ex- 
preffed themfelves to tiie following Effea, '* They can- 
f* not apprehend what (hould induce your LordftipS' <^ 
« addrefs his Majefty fof an High Steward for detcrmi- 
*^ ning the Validity of the Pirdon Which hath ^eeft 
« pleaded by the Earl of tianhy, as alfo for the Trui 01 
<* the other five Lords, becaufe they conceive the conW- 

tutingan High Steward is riot neceffary, but ^I^^^Jr^^ 

ment may be given in Parliament upon Inapc^^"^^ • 
ff without an High Steward." And concluded wim» 
Propofition,* that for avoiding any Interruption ^f ^J 
Jay a Committee of both Houfes might b« noimnat^ 
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to confidcr the moft proper Ways and Methods of Pro- 
ceeding. ' 

This Propofition the Houfe of Peers after a long De- 
bate rejefted. 

DiJfeHtientibusj Fiiicb * Chancellor, and many 
. other Lords^ - 

However on the nth the Gomniohs Propofition of 
the 8th was upon a fecond Debate agreed to, and the, 
Lord Chancellor^ Lord Prefident^ and ten other Lords 
were nanned of the Committee, to me^t and confer with 
a Committee of the Commons. 

ICn^ next Day the Lord Prefident reported that the, 
Committee^ of both Hpufes met that Morning, and made 
an Eotrancennto the Bufinefs referred to them. ^That the 
Commons defired to fee the Commiflions that are prepared 
for an High Steward at thefe Trials, and alfo the Commif- 
fions in the Lord Pemhrokehi2LnA the Lord Morlef% Cafes. 

That to this the Lords Committees (aid, ,^« The High . 
5* Steward is biit, Speaker pro Tetnporkt and giveth his 
f< Vote as well as the other Lords. ; This changeth not 
«< the Nature of the Coart. , And the Lords declared^ 
*5 they have Power enough to proceed to TriaU though 
<« the Kirtg {hould not nanie an High Steward.'* t» 
. <* That this feemed to be afatisfaSion to the Com- 
<f mons provided it was entered in the Lords Journal^ 
•« which are Records.'*^ > , r _ . .\ 

Aqcordingly on the fame Day, " it is declared and 
<< ordered by the Lords Spiritual and Temporal in Parlia- 
'f ment affembled> tha( the Office of an High Steward 
*5 upon Trials of Peers upon Impeachments is not necef- 
<* fary to thje Honfe of Peers; but that the Lords may 
** proceed in fuch Trials if an High Steward be not ap- 
** pointed according to their humble Defire." % 

*, AfieTyfiLxdnEsLTl of Nqittfjgham. 

^•}-,In the Commons Journal of the 1 5th of May it ftand- 
cth thiis, their Lordihips further declared to the Committee,' 
that a liOrd High Steward was made h^c Fia only. That hot- 
witbftanding the making of a Lord High Steward the Court 
remained the faa>e ana was not thereby altered, but ftill re- 
inained the Court of Peers in Parliament. That the Lord 
High Steward was but as a Speaker or Chair-man> for the 
xnore prderly proceeding at the Trials. 

% This Refolncion my Lord Chief Baron referred to and 
cited in his Argument upon the fecond QueftioQ propofed to 
dt^ Judges^ which is before itated. 

K On 
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On the 13th the Lord Prefident reported that the 
Committees of both Houfes had met that Morning and 
difcourfed in the firft Place on the Matter of a Lord High 
Steward, and had perufed former Commiilions for the 
Office of High Steward. And then putting the Houfe in 
mind of the Order and Rcfolutionot the preceding Day, 
propofed from the Committees, that a new Commifllon 
might iffue fo as the Words in the Commiflion may be 
thus changed, viz, inftead of Ac pro eo quodOfficium ISene- 
fchaili Angliae (cujus prafentia in bac parte requiritur) ut 
accepimusjam vacate may be inferted, Ac pro eo quod PrO" 
ceres £*f Magnates in Parliatnento nojiro Ajfemhlati Nobis 
bumiliter fupplicanserunt ut Senefchallum Anglias pro bee 
Vice conjiituere dignaremur^ to which the Houfe agreed,* 

It muft be admitted that Precedents drawn from 
Times of Ferment aod Jealoufy, as thefe were, lofe 
much of their Weight ; fince Paflion and Party -Preju- 
dice generally mingle in the Conteft- Yet let it be re- 
membered that thefe are Refolutions in which both 
Houfes concurred, and in which the Rights of both were 
thought to be very nearly concerned; the Commons 
Right of impeaching with £ffe£t, and the whole Judica- 
ture of the Lords in capital Cafes. For if the Appoist- 
mentof anHigh Steward was admitted to be of abfblute 
Neceflity (however neceffary it may be for the Regularity 
and Solemnity of the Proceeding during the Trial and 
until Judgment, which I do not difpute) every Impeach- 
ment may, for a Reafon too obvious to be mentioned, be 
rendered inefTeSual. And the Judicature of the Lords 
in all capital Cafes, nugatory. 

It was from a Jealoufy of this Kind, not at that June- 
lure, altogether groundlefs, and to guard againft every 
Thing from whence the neceffity of an High Steward in 
the Cafe of an Impeachment might be inferred^ that the 
Commons propofed and the Lords readily agreed to the 
Amendment in the Steward's Commiflion which I have 
already ftated. And it hath, I confefs, great weight with 

* This Amendment arofe from an Exception taken to the 
Commiflion by- the Committee for the Commons, which as it 
then ftood did in their Opinion imply that the conftitutiDgft 
Lord High Steward was necefiary. Whereupon it was agreed I 
by the whcle Committee of Lords and Commons, that tbc| 
CommiiriCT fliould be recalled, and a new Commiffion accord- 
ing to the faid Amendment ilTue to bear Date after the Or^ 
der and RefolutiQn Qf the xath. (Commons Jotiroal of the 
\^K\xQi May.) mci 
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me, that this Amendment which was at the fame Tim^ 
direcled in the Cafes of the five popifti Lords when Com- 
mj/JJons (hould pafs for their Trials^ have taken Place in 
every CommilfiDn upon Impeachments for Treafon fince 
that Time..* And I cannot help remarkiig that in the 
Cafe of Lor4 Lovaty when neither the Heat of the Times 
nor the Jealoufy of Parties had any Share in the Pro- 
ceeding, the Houfe ordered, " That the Commiflion for 
*' appointing a Lord High Steward (hall be in the like 
•^ Form as that for the Trial of the Lord Vifcoirnt Staf- 
** ford as entered in the Journal of this Houfe on the 
*f 30th of Noiiember 1680, except that the fame (hall 
" be in the Englijb Language/' t • . 
I will make a fliort Obfervatioa on this Matter, 
The Order on rhe 13th of May 1679 for varying the 
Form of the Comitiiflion.was, as appeareth by the Jour- 
nal, plainly made, in Confequence af the Refolution of 
the r2th„ and was founded on it ; and confequently the 
conftant uiivarying PraQice with Regard to the new Form, 
goeth in my Opinion a great Way towards (hewing that 
in the Senfe of all fucceeding Times that Refolution was 
not the Refult of Faflion or a blameable Jealoufy, but 
was fomided in found Reafon and true Policy. 
; It may be objefted that the Refolution of'^the 12th of 
May 1679 goeth no further than to a Proceeding upon 
Impeachinent. 

The Letter of the refolution, it is admitted, goeth no 
further, but this is eafily accounted for. A Proceeding by 
Impeachment was the. fubje6l-matter of the Conference 
an4 the Commons had no Pretence to interpofe in any 
other. But what fays the Lords ? The High Steward is 
iut as a Speaker or Cbair-man pro Tempore for the 
wore QYderJy Proceeding at the Trials ; the Appointment of 
him doth not alter the Nature oj the Courts which fl ill re- 
^ainetb the Court of the Peers in Parliament. From thefe 
Premifes they draw the Conclufion I have mentioned. 
Are not thefe Premifes equally true in the Cafe of a Pro- 
ceeding upon IndiQment? They undoubtedly are. 

* See in the State Trials the CoiTimifTiGns in the Cafes of 
the Earl of Oxford, Earl of Derwentwater and others, Lord 
t^intoftt and Lord Lovat. 

t See the Proceedings printed by Order of the Houfe of 
Lords. (40 Feb, 1 746.) 
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It mud Ukewife be admitted that in the Proceeding up- 
' on IndiSment^ the High Steward's Commiflion hath ne- 

ver varied from the antient Form in fuch Cafes ; the 
Words objeded to by the Commons^ Ac pro eo quod 
Officium Senefchalli Anglise (cujus frajentia in hac parte 
requiritur) ut accepimus jam vacate are ftill retained. But 
this proveth no more than that the Great Seal having no 
Authority to vary in Point of Form, hath from Time to 
Time very prudently followed antient Precedents. 

I have already dated the Subftance of the Coroiniflion 
in a Proceeding in the Court of the High Steward. I will 
DOW ftate the Subftance of that in a Proceeding in the 
Court of the Peers in Parliament. And (hall make ufe 
of that in the Cafe of the Earl of Kilmarnocb and others, 
as being the lateft and in Point of Form agreeing with 
the former Precedents. 

The Commiflion, after recitins: that William Earl of 
Kilmarnocb &c. ftand indiSed before Commiflioners of 
Goal Delivery in the County of Surry for High Treafon 
in levying War againft the King; and that the King in- 
tendeth that the faid William Earl oi Kilmarnocb &c. Ihall 
be heard, examined, fentenced, and adjudged before A/«* 
f elf in tbisprefent Parliament touching the faid Treafon; 
and for that the Office of Steward of Great Britain (ivbofe 
Prejence is required upon tbit Occafion) is now vacant as 
we are informed, appointeth the then Lord Chancellor 
Steward of Great Britain to bear, execute, and exercifc 
(for this Time) the faid Office with all Things due and 
belonging to the fame Office in that bebalf. 

What therefore are the Things due and belonging to 
the Office in a Cafe of tbis Kind? Not as in the Court of 
the High Steward, a Right of Judicature. For the Com* 
mtflion itfclf fuppofeth that Right to refide in a Court thea 
fubfifting before the King in Parliament. The Parties arc 
to be tbere heard, fentenced, and adjudged. What fliarc 
in the Proceeding doth the High Steward then take? By 
the Praftice and Ufage of the Court of the Peers in Par- 
liament he giveth his Vote as a Member thereof with the 
reft of the Peers; but for the fake of Regularity and Or* 
der he prefideth during the Trial and until Judgment is 
Chair-man, or Speaker pro Tempore^ In that Refped 

there*- 
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therefore It may be properly enough faid that his Prc- 
fence is required during the Trial and until Judgment^ 
and in m other. Herein I fee no Di£Ference between the 
Cafe of an Impeachnient and of an Indidment. 

I fay during the Time of the Trial and until Judgment, 
becaufe the Court hath as I obferved before^ from Time 
to Time done various A3s plainly judicial before the Ap- 
pointment of an High Steward^ and where no High 
Steward hath ever been appointed, and even after the 
CommifTion Diffolved. 

I will to this Purpofe cite a few Cafes. 

I begin with the lateft, becaufe they are the lateft, and 
were ruled with great Deliberation, and for the moft Part 
upon a View of former Precedents. 

In theCafe of the Earl of Kilmarnocb and others, the yjj Proceed- 
Lords on the 24th of June 1 746, ordered that a Writ or ingj ju printr 
Writs of Certiorari be iffued for removing the Indid- 
ments before the Houfe. And on the 26th the Writ, 
*-d)bicb is made returnable before the King in Parliament^ 
with the Return and IndiSments was received and read. 
On the next Day upon the Report of the Lords Com* 
mittees, that they had been attended by the two Chief 
Juftices and Chief Baron and had heard ihem touching 
the ConftruQion of the AS of the 7th and 8th of King 
fVi/liam, « for regulating Trials in Cafes of High Trea- 
<« fon and Mifprifion of Treafon," the Houfe upon read- 
ing the Report came to feveral Refolutions founded for 
the moft Part on the Conftrudion of that Ad. What 
that ConftruSion was appeareth from the Lord High 
Steward's Addrefs to the Prifoners juft before their Ar- 
raignment. Having mentioned that A8t as one happy 
Confequence of the Revolution he addeth, ** however 
* «« injurioufly that Revolution hath been traduced, what- 
«« ever Attempts have been made to fubvert this happy 
<< Eftablifliment founded on it, your Lordfhips will now pj Jnt^d TjJul^ 
€t have the Benefit of that Law in it^sfuU Extent.'*^ p. 1 1. 

I need not after this mention any other judicial Afis 
done by the Houfe in this Cafe before the Appointment 
of the High Steward, many tliere are. For the putting 
a Conftru3ion upon an h8i relative to the Condud of the 
Court, and the Right of the Subje£t at the Trial and in 
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the Proceedings preparatory to it ; and this in a Cafe en- 
tirely new, and upon a Point, to fey no more in this 
Place, not extreamly clear, was undoubtedly an Exercife 
of Authority proper only for a Court having full Cogni- 
zance of the Caufe. . ' 

I will not minutely enumerate the feveral Orders made 
preparatory to the Trial of Lord Lci/j/ and in the feveral 
Cafes I. Ihall havfe Occafion to mention^ touching the 
Time and Place of the Trial, the Allowance or Non- 
allowance of .Council, and other Matters. of the like 
. Kind, all plainly judicial, becaiife the like Orders occurin . 
.all the Cafes where a Journal of the preparatory Steps 
hath, been publifhed.by order of the Peers. ' With re- 
gard to Lord Lovat\ Cafe, I think the Order direding 
the Form of the High Steward's CommiiTion, which I 
. have already taken Notice of, is not very conCfteht.with 
i the Idea of a Court whofe Power can be fuppofedtodc- 
(P^nd at any Point of Time upon the Exiftence or Diffo- 
lution of that Commiffion. . 

In the Cafe of the Earl oi Deriuentivater and theother^ 
Lords impeached at the fanie Time, the Houfe received^ 
and recorded the Confeffionsof thofe of them who pleaded. 
, Guilty long before the Tefteoi the High Steward's Coifl* 
.miflTioR ; which iflucd merely for the oolemnity of giviDfi 
See the Pro- Judgment againft them upon their Conviftion. 
^ccedings in This appeareth by the Commiffion itfelf, it recitetJ 
tf"*^^' thattheEarlofD^rw^w/w^/^r and others C(?r/j/wj^'i'W/« 

i prafenti Parliamento had been impeached by the Cora 

mons for High Treafon, and had coram Nobis in prajm 
Parliamento pUaicd Guilty to that Impeachment} an^ 
that the King intending that the faid Earl of Derwent^ 
ter and others de £5f pro Proditione unde spji ut prafrtvi 
Impetif Accufaf £5? Comii^^ exijlunt coram Nobis in prf 
fentt Parliamento fecundum Legem (^ Con/uetudinembujtii 
RegniNoJlri Magngp Britanniae, utudientur, Sententientu* 
y Adjudicentur, conflituteth the then Lord Chancel' 
High Steward fbdc vice) to do and execute all Tbmi 
ivhich to the Office of High. Steward in that behalf 
Jtelong. 

t The receiving and recording the Confeffion of the r 
foners, which amounted to a ConviSion fo that nothi 
remained but proceeding to Judgment, was certainly 
Exercife of jydicial Authority, which no AffemWy ho 
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great foevcr not having full Cognizance of the Caufe 
could exercife. 

In the cafe of Lord Salijhury, who had been impeach- See the Jour- 
cd by the Commons for High Treafon, the Lords upon nals ot the 
his retiiion allowed him the Benefit of the A6Jt of gene- Lords, 
ral Pardon pafled in the fecond Year of William and Ma^ 
ryy fo far as to difcharge him from his Imprifonment, up- 
on a ConftruQion they put upon that AS, «d Htgb Stew* 
ard ever having been appointed in that Caje, 

On the 2d. O^. 1690, upon reading the Earl's Petiti- 
on fetting forth that he had been a Prifoner for a Year 
and nine Months in the Tower noiwithftanding the late' 
hdi of free and general Pardon, and praying to be dif- 
charged; the Lords ordered the Judges to attend on the 
Monday following to give their Opinions, whether the faid 
Earl be pardoned by the AS. On fhe 6th the Judges 
delivered their Opinions, that if his OfiFence was commit- 
ted before the i3lh oi Feb. 1688, and not in Ireland or 
beyond the Seas, he is pardoned. Whereupon it was 
ordered that he be admitted to Bail; and the next Day he 
and Sureties entered into a Recognizance of Bail, him- 
felf in j^ 1 0,000, and two Sureties in 5000 each ; and on 
the 30th he and his Sureties were, after a long Debate, 
difcharged from their Recognizance. 

It will not be material to inquire, whether the Houfc 
did right in difcharging the Earl without giving the Comr 
monsan opportunity of being heard. Since in faft, they 
claimed and exercifed a right of Judicature without an 
High Steward which is the only Ufe I make of this Cafe, ' 

They did the fame in the Cafe of the Earl of C^r/?- 
tvartby the Lords Widdrington and Nairn, long after the 
High Steward's Commiffion diflblved. 

These Lords had Judgment pafled on them at the 
fame time that Judgment was given againft the Lords 
Derwentwater, Nitbifdale, and Kenmure ; and Judgment 
being given, the High Steward immediately broke his 
Staff, and declared the Commiffion diflblved. They 
continued Prifoners in the Tower under Reprieves 'till 
the paffmg the A£kof general Pardon in the 3d of King 
G£ORC£ the firft. 
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Lords Jour- On the 2ift of November 171 7, the Houfe being in- 
nal. formed that thefe Lords had feverally entered into Re- 

cognizances before one of the Judges of the Court of 
King^s Bench for their App^aranice in the Houfe in thk 
• Seflion of Parliament, and that the Lords CarnwartbirA 
Widdrington were attending accordingly, and that the 
Lord Nairn was i 11 at Bath and could not th en att€nd, and 
Lords Carnwartb and Widdrington were called in ; and 
feverally at the Bar prayed that their Appearance miglrt 
3. Geo. I. be recordecj, and like wife prayed the Benefit of the AS 
*• ^9* i for his Majefty's general and free Pardon^ ' 

Whereupon, the Houfe ordered that their Appear- 
ance be recorded ;.and that they attend again to-morrow 
in order to plead the Pardon; And the Recognizance of 
the Lord Nairn was refpited 'till that Day Fortnight. 
u On the morrow the Lords Carnwartb and Widdringiw 
then.attending were called in, and the Lord GhanGcllof 
: acquainted them feverally that it appeared by the Records 
of the Houfe that they feverally^fl;pod attainted of High 
;Treafon, and a&ed them feverally what they had to fay 
why they Ihould not be remanded to the Tower of io«^«» 
Thereupon they feverally upon their Knees pray- 
ed the Benefit of the AS;, and that they might have their 
: Lives and Liberty purfuantthereunto» . 

And . the Attorney General, who then attended for that 
purpofe, declaring that he had no ObjeSion on his 
Majefly's behalf^ to what was prayed, conceiving that 
thofe Lords not having made any Efcape fince their CoB' 
i virion were intitled to the Benefit of the AS, the Houfcj 
See SeA. 45. after reading the Claufe in the Ad relating to that Mat- 
fiof ih^ 3d te^^ agreed, that they (hould be allowed the Benefit of the 
)^^' ^' Pardon as to their Lives and Liberties, and difcharged ^ 

li:..', j» their Rec6gnixanees;r and gave them leave to depart 

vwithout further Day given for their Appearance. > 
i On the 6th of December following the like Proceed- 
ings were had, and the like Orders made in the Cafeot 
laord Nairn. ■ < . , > 

I obferve that the Lord Chancellor did not aft thcfe 
Lords, , what they had to fay, wby Execution fhouUfi^^ < 
ie awarded. There was it is probable fonje little Deto \ 
jcy as to that Point. But fince the Allowance of the Bcne- 
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,fit of the Aft as to Life and Liberty, which was all that 
was prayed, was an efFeftual Bar to any future Impri- 
fonment on that account, and alfo to Execution, and 
might have been pleaded as fuch in any court \\ hatlv e- 
ver ; the whole Procee'ding muft be admitted to have 
"been in a Court having complete Jurifdi^ion in the Cafe, 
notwithfianding the High Steward's Commifllon had 
been long diflblved. Which is ^11 the Ufe I intended to 
make of this Cafe. 

r will ^ot recapitulate; the Cafes I have cited, and th^ 
Concloifions drawn frohi them are brpught into a vciy 
narrow CorBpafs. I will only add, that it would found 
. extremely harfl> to fay, that a Court of criminal Jurif- 
diftion founded in imnlemorial Ufage, and held in Judg- 
' ment of LaW before the King himjelj\ c^n in any Event 
ivbatever be under an utter Incapacity of proceeding to 
Trial and Judgment either of Condemnation or Acquit- 
tal, the ultimate ObjeSs of every criminal Proceeding, 
without certain fupplemental Powers derived from the 
Crown. , ' • 

These Cafes, with the Obfervations I have made on 
them> I hope, fufEciently warrant the Opinion of the 
Judges upon that Part of the fecond Queftion in the Caf« 
of the late Earl Ferreri which J have already mentioned. 
And .alfo what was advanced by the Lord Chief Baron in 
his Argument on that Queftion, f« That though the Of- 
** fice of High Steward fliould happen to determine before 
*« Execution done according to the Judgment, yet the 
** Court of the Peers in Parliament,where that Judgment 
<* was giveni would fubfift for all the Purpofes of Juftice 
'« duringthefittingof the Parliament.'^ And confequent- 
ly that in the Cafe fuppofed by the Queftion, that Court 
might appoint ^ new Pay for the Execution. 

JV. B. On the 19th of May 1760, Wajbington Earl 
Ferrers^ next Brother to the late Earl, having recejvecj 
J his Writ of Summons^ took his Seat in Parliament a$ 
Earl Ferrers. 

-' The Family Pedigree as far as concerneth the pre- 
fent Cafe is as followeth. 

* Robert the firft Earl, who in the 29th of Charles 2d, 
was fummoned to Parliament by the Title of Lord Ferrers . 
oi Cbartley, being Grandfon and Heir to Dorothy Sifter 
4 ^ r.' And 
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and Coheir to Robert LPEvereux Earl of Epx Ae Par- 
liament General, was in the loth of Queen ^nne crea- 
ted Vifcoiint Tam^fortb and Earl Ferrers, to him and the 
Heirs Male of his Body. 


Robert, the firft Earl. 

,x,^ »_ 


Robert died 
before his Fa- 
ther. 

I 


Washington, 

the fecond Earl, 

died without 

Iffue Male. 


HENRY,the 

third Earl, 
died with- 
out Iflue. 


Lofwrence 
lied before 
lis Brother 
Henry, 


i ^^ 

* Three Sons 

who died 
y;ithout Iffbe 
in the Life of 
their Grand- 
father. 


',abeth Li 


Elizabetlf Lawrence, 
married to the late Earl, 
Lord Nor- Attaintedand 
thampton. Executed,di 
cd without 
IlTue. 


Washing- lOther 
TON, the pre- Sons. 
{tni Earl. 


Lady Ferrers of 
Cbartley, Wife of 
Mr. Townfinii* 


Tbe Cafe of Alexander BROADrooT, 

ADVERTISEMENT. 

T'H/iy Cafe though already in Print, bath been thought 
to deferve a Place in this Colle^ion, It is therefore here 
inferted. 

If it f)e afked, where are the adjudged Cafes on which the 
Author grQundetb his Opinion? He freely confeffetb, that he 
bath not met with one, in which the Legality of prefjtng 
for the Sea Service bath direftly come in Judgment, JVbat 
this is to be imputed to, every Reader will judge, A few 
modern Cafes there are, from which the Legality of the 
Pra^ice may be inferred. But the Author chofe to ground 
bimfelf on much better Authorities than Inferences from iwo» 
dern Reports. 

AT the Goal Delivery held for th^ City and Countjt 
of the City of Brifiol, Augufi 30th, 1 743, AUxmh' 
der BroaJfoot was indifted for the Murder of ComeSui 
Calahan a Sailor belonging to his Majefty's Ship the Mof^' 
tar Sloop. 

' The Cafe was thus. Captain Hanway, Commanded 
' the Mortar Sloop, had a Warrant from the Lords of iht 

Admiralty^ 
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Admiralty, grounded on an Order of his Majeily in Coun- 
cil, impovvering him to imprefsjor caufe to be impreired, 
'Seamen for hib Majefly's Service. The Warrant ex- 
preily dircclcth, ** that the Captain fi-iall not intrufl any 
'^* Perfoh with ihe execution of it, but a Conimiffion Of- 
" ficer; and fhall infert the Name and OfRcQ of the 
'" Perfon intruded on the back of the Warrant. 
' The' Lieutenant of the Mortar Sloof), (the only Com- 
miflion OiBcer on board befides the Captain) was depu- 
ted by him'to imprefs according to the Tenor of the 
'Warrant. 

On the 25th of ^r/'/lafl, Captain Hanway beins:at 
Anchor in Kingroad within the Port and County of Erif'^ 
/o/, ordered the Ship's Boat down the Channel in order to 
prefs as they fhould fee Opportunity. But ihe Lieutenant 
fisid in Kingroad, on Board with the Captain, 

Towards Evening, the Boat came up with a Mer- 
chant Man, the Bremen Fa^or homeward-bound, in tha'C 
part of the Channel which is within the County of the 
City of Br iff 1 but fome leagues from Kingroad; and fome 
of the Crew w^enton board, in order to prefs : who be* 
iiig informed that one or two of the Bremen*s Men were 
concealed in the Hold, Calaban with three others of the 
Boat's Crew, went thither in fearch of them. Where- 
upon Broad footy one of the Bremen's Men (who had be- 
fore provided himfelf with a Blunderbufs and Piftois for 
his Defence againfl: the Prefs Gang) called out and.alked 
them what they came for : He was anfwered by fome of 
the Prefs Gang, " we come for you and your. Comrades. 'J 
Whereupon he cried out, ** keep back, I have a Blunder- 
bufs loaded with Swan Shot." Upon this the others 
flopped, but did not retire. He then cried out, " where 
• " is your Lieutenant ?" and being anfwered, " he is not 
I '" far off," immediately fired among them. By this fliot 
\ Calaban was killed on the fpot, and one or two more of 
■ thePrefs Can r wounded. • 

i The Cafe being thus, the recorder was of Opinion, Mr. S^geant 
I that the Boat's Crew having been fen t out with <2 general Fo&ct, 
I t)rder to imprefs as they Jhould fee Opportunity ^ and having 
in Purfuance of that Order, boarded the yeffel without a 
I . proper Officer, exprefly againfl: the Terms of the Cap- 
^in's Warrant, every thing they did was to be looked 
^pon as an Attempt upon the Liberty of the Perfons con^ 
'■:■ • ■ , , cernedj> 
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xrcrtied, without any legal Warrant: and he accordingly 
direQed the Jury to find Broadfoot guilty of Manflaogh- 
ter. But this being a Cafe oF great Expedation, and 
uncommon Pains having beea taken to poffefs People 
with an Opinion that preffing for the Sea Service is a 
Violation of Magna Cbaria, and a very high Invafion 
of the Liberty of theSubjeft, the Recorder thought pro- 
per to deliver his Opinion toiiching the Legality of pref- 
fing for the Sea Service, provided the Perfons impreffed 
are proper ObjeQ:s of the Law, and thofe employed in 
that Service come armed with a proper Warrant for that 
purpofe. 

Captain Hanwafs Warra;it with the Indorfement. 

By the Commiflioners for executing the Office of Lord 
High Admiral of Great Britain and Ireland, &c. and 
of all his Majefty's Plantations, &c. 

IN Purfuance of bis Majejly*s Order in Council dated 
the 19th Day ^January 1 742, We do hereby impower and 
dire^ you to imprefs or caufe to be imprejfedjo many Seamen ' 
and Seafaring Men and Perfons whofe Occupations and Call- 
ings are to work in Veffels find Boats upon Rivers, asjhall be 
neceffary not only to complete the Number of Men alloived to 
bis MajeJ}y'*s Ship under your Command, but alfo to Man 
fucb others of his Majefty^s Ships as may be in Want oj 
Men ; giving unto each Man fo impreffed one Shilling for 
Prefs Money, And in the Execution hereof you are to take 
care that neither yourjelf nor any Officer authorized by you 
do demand or receive any Money, Gratuity, Reward , or 
other Confideration whatfoever, for the fparing, exchange 
ing, or difcharging any Perfon or Perfons impreffed, or to 
be impreffed, as you willanjwer it at your Peril, You are 
not to intruft any Perfon with the Execution of this War- 
rant but a Commiflion Officer, and to infert his Name 
and Office in the Deputation on the other Side hereof, 
and fet your Hand and Seal thereto. This warrant to con^ 
tinue in Force Uill the 3 ift Diy ©/"December 1 743 . And 
in the due Execution of the fame and every Part thereof, all 
Mayors, Sheriffs, Jufiices of the Peace, Bailiffs, ConpMes 
Headboroughs, and all other bis Majefly*s Officers and 
Subje^s whom it may concern, are hereby required to be 
aiding and dfpfling unto you and thofe employed by you, as 

tb0 


THE REPORT. 

tbey tender bis Majejlfs Service ^ and will anfwer the con* 
trary at their Perils. Given under our Hands and the Seal 
ef the Office of Admiralty the ^iji Day ^January 1 742. 

Jo. Cokburne. 
By Command of their Geo. Lee. 

Lordihips. J. Trevor. 

Thomas Corbett. 

/ do hereby depute A. B. a Lieutenant belonging to bit 
Majefiy^s Ship the Mortar Sloop under my Command^ t9 
imprefs Seamen^ Seafaring Men^ and Perfons vuhofe Occu- 
pations and Callings are to work in Vejfels and Boats upon 
Rivers according to the Tenor of this IVarrant, In Tefti^ 
tnony whereof I have hereunto fet mj Hand and Seal this 

day of 

The Recorder's Argument. 

This Queftion touching the Legality of prefling Ma- 
riners for the public Service. is a Point of very great and 
national Importance. On one Hand, a very ufeful Body 
of'Men feem to be put under Hardihips inconfiftent with 
the Temper and Genius of a free Government. On the 
other, the Neceflity of the Cafe feemeth to intitle the 
public to the Service of this Body of Men, whenever the 
Safety of the Whole calleth for it. 

Before I fpeak direSIy to the Point, it will be ne- 
ccflary to throw out of the Cafe every Thing which 
doth not enter into the Merits of the prefent Qu^ftion. 

We ate not at prefent concerned to inquire, whether 
Perfons may be legally preffed into the Land- Service, nor 
whether Land-men may be legally preffed into the Sea- 
Service. The prefent Qucftion I fay, is not whether 
People may be taken from their lawful Occupations at 
Home, and fent againft their Wills into a remote and 
dangerous Service; into a Service they are utterly 
unacquainted with, and poflibly unfit for. No, the 
only Queftion at prefent is, whether Mariners, Per- 
fons who have freely chofen a Seafaring Life, Per- 
fons whofe Education and Employment have fitted 
them for the Service, and inured them to it, whether 
iuch Perfons caay oot be legally preffed into the Service 

of 
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of the Crown, whenever the public Safety reqtrlreth It, 
Ne quid detrimenti Refpublica capiat, : 

For my Part I think they may. I think the Crown 
hath a Right to command the Service of thefe People, 
-whenever the public fafety calleth for it. The fame 
right that it hath to require the* perfonal Service of eve- 
ry Man able to bear Arms in Cafe of a fudden Invafion. 
> or formidable In furreclion. The Right in both Cafes is 
founded on one and the fame Principle, the Neceffity of 
the Cafe in order to the Prcfervation of the Whole. 

It wonld be Time very ill fp6nt to go about to prove 
« that this Natron can never be long in a State of Safety, 
our Coaft defended and our Trade proteQed,^ without a .| 
naval Force equal to all the Erbergencies that rriay hap- 
pen. And how can we be fecure of fuch a Force ? The 
keeping up the fame naval Force in Time of Peace ? 
which wilt be abfolutely neceflary for our Security in 
Time of War, would be an abfurd, a fruitlefs, and a 
ruinous Expence. 

The only Courfe then left, is for the Crown to em- 
ploy upon emergent Occafions the Mariners bred up in 
the Merchants Service. 

By this means the Trade of the Nation becometh a J 
Nurfery for her Navy ; and the Merchant, while he is 
increaling the V/ealth of the ICingdom, is af the fame 
time training up the Mariner for its Defence. 

And as for the Mariner himfelf, he when taken Into 
the Service cf the Crown only changeth Matters fora | 
Time : His Service and Employment continue the very 
fame, with this Advantage, that the Dangers of the Sea 
and Enemy are not fo great in the Service of the Crown> 
as in that of a Merchant. 

I am very fenfible of the Hardftiip the Sailor fufFer- 
cth from an Imprefs in fome particular Cafes, efpe- 
cially if preffed Homeward-bound after a long Voyage. 
But the Merchants who hear me, know that an 
Imprefs on Outward-bound Veffels would be attended 
with much greater Inconveniencies to the Trade of 
the Kingdom ; and yet that too is fometlmes ne- 
ceffary. But where two Evils prefent> a wife 

* Thi3 Perfonal Service in cafes of extreme Neceffity is a 
principal Branch of the AUogiance every Subject of Eftgiand 
oweth to the Crown. See 1 1. /f. 7. c i. a|id i. E. .3. c. 5. 
J 6. 17. Car. I, c. a8. 

Adminiftra- 
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Adminiftration, if there be room for an Option, will 
choofe tne leaft. 

War itfelf is a great Evil, but it is chofen to avoid 
a greater. The PraSice of preffing is one of the Mif- 
chiefs War bringeth with it. But it is a Maxim in Law, 
and good Policy too, that all private Mifchiefs muft be 
borne with Patience for preventing a national Calamity. 
And as no greater Calamity can befal us than to be weak 
and defencelefs at Sea in a Time of War, fo I do not 
know that the Wifdom of the Nation hath hitherto found 
out any Method of manning our Navy, lefs inconve- 
nient than preffing ; and at the fame time« equally fure. 
and efFeSual. 

The Expedient of a Voluntary Regifter which was 
attempted in King William's Time, had no Effeft. 

And fome late Schemes I have feen, appear to me 
ftiore inconvenient to the Mariner and more inconfiftent 
with the Principles of Liberty, than the PraQice of 
preffing : and, what is ftill worfe, they arc in my Opini- 
on totally impradicable. 

Thus much I thought proper to fay upon the Foot of 
Reafon and public Utility, before I come to fpeak direQ:* 
ly to the Point of Law. Which I ftiall now do. 

Accord INC to my prefent Apprehenfion, (and I have 
taken fome Pains to inform myfelf) the Right of im- 
preffing Mariners for the public Service is a Prerogative 
inherent in the Crowtii grounded upon Common-Law, and 
recognized by many A^s of Parliament, 

A general immemorial Ufage not inconfiftent with any 
Statute, efpecially if it be the Refult of evident Neceffity 
and withal tendeth to the public Safety, is, I apprehend, 
fart of the Common-Law of England, If not, I am at 
a Lofs to know what is meant by Common-Law, in Con- 
tradiflriftdipn to Statute-Law. And therefore it is a great 
Miftake in this Cafe, as indeed it would be in any other, 
to conclude that there Is no Law, becaufe perhaps there 
may be no Statute that exprefly and in Terms impower- 
€ih the Crown to prefs. For the Rights of the Crown, 
and the Liberties of the Subje^ too, ftand principally 
^pon the Foot of Common-Law; though both have 
teen in niany Cafes confirmed, ejt plained, or afcertained 
J^y particular Statutes, 

As 
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, As to the Point of Ufage in the Matter of preffing,! 
have met with a Multitude of Commiflibns and manda- 
tory Writs to that Purpofe conceived in various Forms; 
and from Time to Time direSed to different Officers, as 
the Nature of the Service required. 

It would be tedious for me to cite one half of thera;j 
but I will endeavour to range theni under fome gederaf 
Heads^ and then cite a few.' 

Some are for prcfling Ships.' 
Others for preffing Mariners. 
And others for preffing Shipsf and Mariners. 

In fome, the Parties to whom they aredireSedarerc-, 
quired to make a general Imprefs upon cef tain great airf 
'emergent Occafiohs. . 

In others, they are confined to a certain Number of 
Ships and Mariners for fpecial Services^ 
. ANt) in others, they are ffiU further confined to cer- 
tain Places on the. C6aft. . - • 

Some Cpmmiffions, particularly thofe conferring tie 
Admiralty Jurifdidioh and theRights of Admiralty, war- 
i-ant an Imprefs as often as there ihall be Occafion.. 

Others impower Commanders of Fleets or Squa- 
drons intended for certain Expeditions^ to pirefs for tkt 
particular Service. , , . , , , ' 

And others impower Maffers of particular Ships to 
prefs for manning their refpeftive Veffels.. . {' 

This general View wilt be fufficient to let us into the 
Nature ot thefe Precedents. And though the Affair ot 
preffing Ships is not now before me, yet I could not well 
avoid mentioning it ; becaufe many of the Precedents i 
have met with and muft cite, go as well to that,as totBe 
Bufinefs of preffing Mariners; And taken together^ 
they ferve to (hew the Power the Crown hath cpnftw 
exercifed over the whole naval Ji'orce of the Kingd^nii 
as well Shipping as Mariners, Svhenever the public Ser- 
vice required it. . . it' 

This however murtbe 6bferved,thathoR^an fervedtnc 
Crown ineither Cafe at hisown Expence, Matters andM?- 

ihitiers received full Wages, and Owners were conftajj^^ 
pzii a fiill Freight, But whether the Pay in cither We 
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commenced from the Time of prefling, or/rom the Time 
of aSual Entry into the Service, is not fo clear. 

There is in Cotioifs * Records a Note of a Petition of 
the Commons, and the King's Anfwer upon this SiibjeSi 
in the 47. E, 3. which indineth pie to think the latter was 
the Cafe. ^ The Petition as abridged by CotUri is thus. 
*^ That Mafters.of Ships^ may be paid the Wages of them C6tt, i i|; 
" and their. Mariners from the Day of their being ap-N^ 28. 
'* pointed to ferve theKirig." The Anfwer i?,.** That ^o^- Pari. 
« taking bf ghips (hall riot he but for Neceffity, and 47 E. 3.N* 
*^ Paynient fhall be reafpnable as Hereibfore,^^ ^^' 

In the fame Parliament an Attempt was mdde to ob- 
tain for Owners of Ships an Allowance for Wear arid 
Tear in the King's Service. t? 

The Petition is thus abridged, « The Mafters of ^^- ^^^* . 

Ships require an Allowance for the Tackling of their -j*2; ^^^^* 

Ships worn b)r the King's Service.'^ Ji^.Wag. 

-. The Anfwer is> " Such Allowance hath not hden here* , ; 

<* tof ore made. '*^ 

In the a. -R. 2. an Attempt of the like Kind was made Cott. 172;^ 
and with the like Succefs. . The Petition is, *« That N*» 50. R^ 
" Owners of Ships taken up for the King's Service, for ^ "• ?• ■ u 
'y their, Loffes in the fame may be confidered j and that ^^^ ^fcunctt 
'* Miarmers may have the like Wages, as Archers have,'* ^ * 
The Anfwer is, " // Jball be as bath been ujed?^ \ 

These Petitions, though ftiled in the Record the Pe- 
titions of the Commons as. having probably began in that 
Houfe, were really the Ads of both Houfes; other wife 
they could not have been offered to the King in a Parlia* 
tnentary Way, 1?ot the antierit Method of pafling Bills 
jvas, that the Matter of the Bill was tendered to the 
Crown for the Royal Aflent by both Houfes in Form of 
Petitions. And according to the Anfwers frori^ the 
Throne ihey pafled int6 Caws or were rejeSed. 

I cannot but obferve,^ that when we fee every Branch 
of the Legiflature fpeaking of. the Subjeflt of prefling in 
the Manner they do in thefe Petitions and Anfwers, it is 
not eafy to conceive that the Legality of the PraSic^ was 
ften queftioiicd. *Tis plain at leaft, that it was in thofc 

* The Citations frdmC(?//»» have been found to agree wlttf 
Vtt Record, 
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early Times treated in Parliament as an antient and well- 
known Ufage. 

I come now to the Commiflions and mandatory Write 

I fpoke of. I will cite a few from Rymer^s Fmdera^ out 

of a great Number of the like Kind which may be met 

with in that valuable Colledion of public Records. 

19. B. 3. William Barret Commander of the Ship Julian had 

JdEligtndum^ Commiffion to make Choice of and take up in the 

WCapi$ndum. Counties of ♦ Kent, Effex, Surry, and Supx, as well 

within Liberties as without^ 36 Mariners^, and to put 

them on board his Ship, in order to proceed with the 

prince of Wales on an Expedition to Gafcony, 

The like Commiflions were given at the fame time 

to the Commanders of feven other Ships for manning 

their refpedive Veffels for the fame Service. 

I R. i« There is a Commiflion to John Orewell one of the 

j^7a^^' King's Serjeants at Arms to arreft and take up 60 able 

aum ts C«/«-^j^jjpg|.g j^ j|jg J'bames and Medway and Parts adjacent, 

gnaum. ^^ ^^y ^j^jij^ Liberties as without^ and 10 caufe thera to 

be at Sandwich within 1 5 Days for the King's Service. 

15 lU J. John EUngbam a Serjeant at Arms is impowered to 

arred and take up in the Counties of Somerjet^ BriJlQU 

Devon and Cbrnwal, and in South Wales, as well withip 

Liberties as without, fo many Ships, Barges, and other 

Veflelsy and alfo Mariners fufficient for manning them, 

as (hould be found fufEcient for an Expedition io Ireland 

imder the King's Uncle the Duke of Gloucefler, And all 

•Sheriffs, Mayors, Bailiffs, Matters of Ships and Mariners 

are reduired to be afliding to him in that Service. 

In the fame Year the like Commiflions iflued to two 
other Serjeants at Arms for the fame Service, in Wales, 
Ireland, Lancajhire, and Cbejbire. 
f* H. Jv John Kingfton Commander of the Ship Katharine is 
jcommiflioned by himfelf or deputies to arreft and Xskt 
up, as well within Liberties as without, as many Mari- 
ners as (hould be neceffary for Manning his Ship, and to 
put them on board for the King's Service. And all She- 
riffs, Mayors, &c. are required to hp aiSfting to him ia 
ihat Siervice. 

♦ See Mad9x Hift. of the Exchequer 26a. in Notts^ y. a 
Writ to the Sheriff of Kent hi the like Service, £li^i/afi4^ 
$• N^uttat, arc. 9» ft a. 
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Commissions went at tine fame time to fix Com- 
Ibanders of other Veflels for manning their refpe^ive 
VcfleJs in the fame Manner, and for the fame Service. 
. A Mandatory.,Writ iffued direSed tp Thomas Colledgg a?. H- (^ 
Serjeant at Arms, and to Ralph JngoI/hj/» ^nd.to the Cuf- 
tdraers of the Vottoi. Sandwich t and of every Port from 
thence toSbuttampton, riequiring them to ^rreft and tak^. 
up for this King's Service all and Angular Ships, fiarges, 
and other Vpflels capable of tranfporting Men or Horfes, 
of what Burdeh foever ; and aifo all MaAers and Mari- 
jiers that could be found in any of the Pcirts mentioned be- . 
fore, ai^d to put the faid Mafters and Mariners on board 
,the faid Veffels for an Expedition. to the.Dutchy of 4-, 
juitain ; Any Royal Letters of Licence tbentofore granted t§ 
My Perfon or^Per/ohs qt any other Matter notwithftand- 
ing: And all SherifFs, Mayors, and other Officers ai^e 
required, to be affifting to them in that Service, 
. At the fame time the like Writs KTued to the Curfom- 
^s and other Officers of almofl all the Port-Towns in 
the Kingdom. ' 

There is a Commiffion to. the Mafter ind Purfer of ji fc a. 
the Mary Grace im powering therato arrcfl and take up, 
w ^cll ivithin Liberties as without wherefoever they. • 
. could be fouiid,.as miany Mariners as (hould be fufficienj 
for Manning their Veflel, and to put them oh board at 
the King^s Wages and for his Service; ,, 

At the fame tinie the lijte Commiffions iflbe^ to four 
other Mafters for Manning their fefpe£tive Ships in the 
fame manner. 

. The like Comtniffipns tp MafteJts of Six VeflFels* le E 'i. 

The like to Eleven Matters in the fame Form* jo E. 4! 

1 will flow mention a few Precedents of another Sort; 

^hich, becaufe they relate in great Meafure to one and 

. Ae fame Service, 1 will place .together, to avoid as much 

as poflible a needlefs Repetition in Matters of Form. 

These are either fpecial Commiflions for command- 

Jg Fleets or Squadrons intended for certain Expeditions 

wntioned in the Commiflions ; or the general Commif- 

»ons conferring the >vhoIe Admiralty Jurifdic^ion with the 

eights of Admiralty, whether to one Perfon under the 

lilc of High Admiral or to two under the Charafter of 

L 2 Admiral^ 


1 64 


THE REPORT. 

Admirals of the North and Weft. Which Utter was 
the ufual Manner of conferring the^Admiralty Jurifdiai- 
on before the Office of Lord High Admiral of England 
came much in Ufe. 
8 H. <. As to the fpecial. Commiflions, Sir William Bardolpb 

was appointed Admiral of a Fleet then intended to be fit- 
ted out ; his CommiiSon impowereth him among other 
EiigenJi fj Things to make Choice of and take up for the King's 
Cafitndi. Service a fufficient Number of Mariners and others, and 
to put them on board the Fleet, and to punifli and chaf- 
tifc fuch Mariners who (hould be difobedient or refrafl:o- 
fy in that refpe^. 
„ The Lord tVillougbby de Broke was appointed Com- 

^ • '* mander in Chief of the Fleet and Army then intended 
for an Expedition to France ; he hath the fame Powere 
with regard to the Manning the Fleet as Sir William Bar- 

iclpb had* 

8 tt 7. Sir Robert Poyntz is appointed to command the Fleet 

. in the Abfence of the Lord Willougbhy^ and hath the fame 

Powers with regard to the Manning the Fleet. 

Elit ^^^ Martin Frobijber had a Commiflion, which after 

' reciting that the Comnjand of a fmall Squadron intended 

againft the Spaniards in the Weji Indies had been given to 

him> goeth on thus, " We therefore let you to wit that 

<* we have authorized and appointed, and do by thefc 

*< Prefents give full Power and Authority to the faid Sir 

** Martin Frobijhetj or to his fufficient Deputy or Dc- 

« puties wherefoever he (hall have Need, to prefe airi 

*« take up for our Service to the Furniture of fuch Ships 

«* as fliall be committed to his Charge in any Place upoa 

** our Coafts of England or Ireland f any Marinen, Sol- 

«^ diers. Gunners, of other. needful Artihcers.'' And then 

requireth all Juftices and other Officers to be affifting to 

him in the Prenniifles* 

I would not be underftood to fay, that all Conunand* 
ers of Fkets or Squadrons for fpecial Services have had 
the fame lowers as thofe I have mentioned. The Tntfh 
is, the greater Number of thefe fpecial Commiflions, 
which I have met with, aiid thofe too of the lateft Date, 
are filent as to that Point. 

I come now to the general Commiffions conferring tbc 
whole Admiralty JurifSiQion and thie Rights of Admiralty. 

Anb 
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And thofe I have met with, though I apprehend they 
all agree in Subftance with regard to the prefent Quefti- 
•n, yet differ a little in Point of Form. 

In the loth £. 3. and in the 12th of the fame Reign, '° **• 3- 
the Admirals (for at that Time there were two, one for >2 E. 3. 
the North, the other for the Weft) are impowered to 
mgke Choice of, as well within Liberties as without, jp/ifeaJL 
able-bodied Men fit for the Service, and to put them on 
board the Fleet. The Word Eligendi m^de ufe of in thefc 
Commiflions, is the Word ufed to the fame Purpofe 
about that time in all the Commiflions for prefling for the 
Land-Service, which was then likewife pradifed.. You 
have the Word in relation to the Land-Service in the 
Statute of the 1 8. £. 3, <« Men at Arms, HoUers and 
" Archers Cbojen to go into the King's Service out of the 
" Realm, fhall be at the King's Wages from the D^y 
** they depart out of the Counties where they were Cb^- 
" fen 'till their Return. 

In the 50th £. 3. the Admirals Commiflions with re- $0 E* 3. 
gard to this matter run thus. Nee non Naves i^ Navicu* 
las Guerinas^ quot necejjariat cujufcutKjue portagii fuerint 
quoties necejfe fueriti Cohgregandi : i^ Marinstrids £j? alios . 
pro Navibus & Naviculis if/is necej/irios Eligendi, Capi^ 
endiy y in Eijdem ponendi, iS Hujufmodi Marinarios qui 
rehelles y contrarienUs Juerint in hac parte, debits Com" 
pefcendi 6f Cajli^andi : & ad omnia alia Quae ad OfHcium 
Admiralli pertinent in hac parte Faciendi & Exer- 
cendi ; prout de Jure & fecundum L^gem Maritimam 
fuerit faciendum. 

And all Sheriffs, Mayors, Bailiffs, Minifters, Owners 
of Ships, Mafters and Mariners are required to be aiding 
and affifting to them in the Premiffes. 

The Admlrak Commiflions run exaSly in the fame ' ^' ^' 

Forni. 
So doth fbomas of Lancajler\ Co^nmiflion of High 5 ^ 4. 

Admiral 

So doth the Earl of Warwick^ Commiflion of High 49 H. 6. 

Admirsil. 
And fo doth the Duke of Ricbmond^^. 17 H. 8. 

The Lord Seymour*^ Conimiflion of High Admiral ex- j g, ^^ 
prefleth the Matter a little differently ; the Words are# Aq 
itd Nautas iS Marinarios iS alios pro omnibus iS fingulis 
Navibus, conducendum iS gubernandum Ncceffarios^ Eli^ 

L 3 gendump 


Ki t H E R E P O R T. 

j^kndum, Capiendum £*f Appreheniendumy atque iofdem In 
diHis Na'Oihus IS NavicuUs p9nendum £2? reiinendum, 
■'■ In tlie fame year the Lord Seymour had another Com- 
miffion in fuller Terms, with all the Jurifdifltion? ami 
Rights of admiralty particuliarly ^numerated and fet 
forth at large ; the words with regard to the prefent mat- 
ter are, Et injuper tarn Naves y Ndvicutas 6uerinas quam 
jjtiafcunque alias Naves .^ Nofviculas feu Vufa quacuiKpe 
pro quihufcunque Viagiis, feu Negotiis nofiris ve! Expedite 
one eorundem ; nee nbn Navigeros^ ftve^ Pilotas ac Nsvium 
MagifiroSyNautaSf Naucleros^ Vibreleatoresyfeu Bomht'- 
iitdres ac Marinarhs ^ alias Perjonas quafcunquiy prs 
NMbusj NavicuUs feu Vafibus bujufmodi aptos f^ idontoh 
ie Tempore in Tempus quoiies necejfefueritf ubicunqueU- 
corum infra tiegna y DotninianoJira,pradiSaUiminfr$ 
Lihertates quatn extra, Cong^egandum, . Deligendiimy R^ 
iinendunty Capiendum^ ArrefJandurnj.Deputandum ^ if' 
fignandum abjque Interrupt ione feu Jmpedimenpperqum- 
cunque in contrarium^ ,fiendo v cum plend JurifdiBiane g 
Poteflate ad exequendum Omnia i^ Singula qua m hac paftc 
per Magfiuffi Adniirallum noflrum iS Prffe^umGener^ 
Claffts y Afiir/i«w, Jure ficfi debent, ppffintr vel fplent. 
A. E. 6. - 'Th^ Earl of Warwick had a CommifTion of,Higk 
' Adrtiiral in the fanie Form.i r- ..*.., .; 
16 JaC. I. And fo had the Di^kc of Buckingham.* 

♦ TK P 1 'ANDnpw,whcnIcpnfiderth^fe^Precedents,notfctch- 

• > j^^r cd from dark, remote, aftd unfettled Times, but roirninj 

tSr , U?ifoj^ly through ii Courfe or many Ages M». f^ 

'Commtfnohin^^*^^* fpeakipg to the fanae Pui^poie though lA ditterew 

the Time of Torms of Expreffiori^ fpmc for making Choice of, ptherf 

King C)^flr/ei' and thofc themUch greater jJumber andof theJatcftDatCj 

'theFirftisfi- -. T "' 'I /• '■'"-'■' '' / i./ \ \ . : ... 

lent with regard to thefe PdWets ^ and i am indihed tb ttiink tKey wereflot 

inferited in any Commiiion in the latter Part of . that Reign. But thatMft^ 

tef is fi^fHciently accounted for towards the End of this Argument. 

The High Admirals fincc the Rcftoraticrf have Kad all the Powers fof | 
Prefllng conferred upon them in as full a Manner as in any of the Coflk* \ 
«rii(fion» I have cFt^ ^ and nearly in the fame Terms as in Lord Seymour i 1 
Cecond Commiilion; ^ And during fuchCommiffions, whenever an ImpKU 
hath been ordered, it hath been by Wcifranrs from the High Admiral. 60C 
^hen the Office had been put in Commiilion the fame lervice hath bees 
tonOiantly carried on by Warrants froni the Admiralty Board, grounded Qi 
Orders made fr6m Time to Time by the King in Coundl, as the Exigency 
if AflFairs hath required. . 


T H E R E P O R T. t6y 

for making Choice of and taking up, or for arrefttngf 
preifingy and taking up» Mariners^and putting them on 
board for the public Service : when I confider thefe Pre- 
cedents with the PraSice down to the.prefent Time, I • 
cannot conceive other wife of the Point in Queftion, than 
that the Crown hath been always in Pofleifion of the 
Prerogative of prefling Mariners for the public Service* 
Which Prerogative hath been carried into Execution, as 
well by Virtue o£ fpecial Commiffions iflued as the Exi- 
gency of Afiairs required, as by the Perfons who from 
time to time have been intruded with the whole Admi- 
ralty Jurifdidion. 

And indeed^ the Words touching the manning the 
Fleet, impowering the Admirals to do and execute aH 
other Matters and Things touching that Service wbicb 
helong to the Office of Admiral feem to imply, either that 
thafe Powers were deemed to be inherent in the Office, 
or that they had been conflantly by exprefs Words in the 
Commiffions annexed to it. 

To this Purpofe I will mention a very remarkable 
Tranfadion in the Parliament of the 7th and 8th H. 4. 

Complaint was made in Parliament that the Sea- 
Service had been greatly negleded, and that Depredati- 
ons were daily committed. To remedy this Evil a very 
extraordinary Expedient was offered, to which the Ne- 
ceffity of the King*s Affairs obliged \i\m for tbeprefent to 
fubmit. It was, that the naval Force of the Kingdom 
ihould for a Time, be put under the Diredion of the 
Merchants themfelves. 

Accordingly an Ad pafled that the Merchants 
fhould have the keeping of the Seas from the firft Day of 
May 1406 to Michaelmas 1407. And to defray the Ex- 
pence of this Service they were to be intitled by Writs of 
Privy Seal to certain Duties mentioned in the Record, as 
I find it abridged by Cotton. 

Among other Provifions touching this Matter, it wasCott. 45a. 
enafted that the Merchants fliould name two Perfons, 4S3' J^o^* 
one for the North and the other for the South, who by ^*"- ^ ^-A- 
Commiffion (hould have tbe like Powers its other Admi^^^ 19 to N« 
Tils have bad. *^^^ g 
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In Purfuancc of this AS, Nicholas Blackbourn w« 
liamed by the Merchants for the North, and Ricbarddh 
ideroiv for the South. 

One might reafonably hope that no Powers deemed 
illegal or oppreffive, no Powers hunful to Tradeor grie- 
vous to the Mariners, fhould be inferted in theCommiSi- 
on& of Admirals nominated by the Merchants. • But rt 
happen^th that Blackbourn*^ Commiflion is extani, and 
runneth in the very Words oi ihofe I have cited from 
the <oth of E. 3. to the 17th of R 8. 
Rym. ^39. ; You have it xnRynur, It r^cit<:th the ASof Parlia- 
ment, and that Blackbourn had been nominated by the 
,Merchants for the North, and then goeth on.in the ofual 
Form impowering him to make Choice of, take up and 
•put on hoard fuch Mariners and others as (hall be found I 
.fieceffary for the Service, and to punifli and chaftife fuch 
as; fhall be difobedient and refraQory .in that behalf. ■■ 
;. The Commiflion was to continue as long as the Mer- 
chants (hould hayc the keeping of the Seas, which in-j 
^deed . wa? not long. ; For l^forp that Parliament rofe, 
this Novelty came to an end : the Merchants were eafed 
of a Service they were found to be very unequal to, their 
, Admirals Comniiflions dropped, an^ the whole Direftionj 
of the Marine returned to its proper ChanrieL • . 
8 RytP. 455* I think It may fafely be inferred fr6m this Record that 
in the Judgment of thofe Times, and in a Conceniw 
the Merchants themfelve^, the PraSice of manning th< 
Navy by the Methods mentioned in thefe Commiflion^ 
was efteemcd to be neceffary for the Service and " 
Pranch of Admiral Jurifdiftion. ♦ - 

I come now to the Statutes which fpeak of this Matter. 
Akp I do admit that I know of no Statute nowia 
force, which direSly and in exprefs Terms impowercth 
the Crown to prefs Mariners into the Service. And ad- 
mitting that the Prerogative is grounded on immemorial 
Ufage, 1 know of no Neceflity for any fuch Statute. Fof 
let it be remembered, that a Prerogative grounded upof 

♦ The Parlfament Roll placeth this Parliament in the 8tk 
of,//. 4. Whereas Rymer^ Dugdale, and the printed Statatfl 
place it in the 7tb. It wat, to fpeak in modern Langnajge, J 
jParliament of the 7th and 8th of that Reign. It began iatbe 
:f |h and ended in the 8th. ; 

jenew 
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: general immemorial Ufage not inconlident with any Sta- 
tute, nor repugnant to the public Utility, is as much Part 

. ot the Law of England^ as Statute-Law." You will be 
pleafed to carry this Obfervation too along with you, 
that the Statutes which mention preiTing as a Pradice 
then fttbfifting and not difallowed, are at kaft an Evi- 
dencebf the Ufage> if they go no further. I mean if 
they do not amount to a tacit Approbation of it. 

For it is hard to conceive, that the Legiflaturc j(hould 
frequendy mention a PraSice utterly illegal, and repug- 
nant to the Principle's of the Conftitutiion as fubfifting, 
without fome Mark of Difapprobation. ' o 

The Firft Statute I have met with is that of the z.R.^' ^ *' ?' M 
2. c.4. It is an Ad againft Mariners deferting the Ser- 
vice ; not to be niet with in the later Editions of the Sta- 
tutes at large, which give us only the Title of this Ad, 

: ^iih a Note that it is altered by the 1 8th H. 6. and 5. £//z. 

I ' It is however ftill in Force, and as fucb is inferted by 
Ra/iaJl in his Abridgment under Title Ijfariner No. i . My 

I worthy Friend Mr, Cay hath likewife inferted it in his 

I 'Abridgment under T'li]^ Seaman No. i. I will give you 

I the Words of the Aftas far as concerneth this Point, as 
'I find it in an Edition of the * Statutes at large ending 
with the laft Year of H. 7. « Am becaufe that divers 
*' Mariners aifter they be Arrefied and Retained for the 
"♦* King's Service upon the Sea in Defence of the Realm 
'^' and thereof have received their Wages, do flee out of 
'" the faid Service without Licence of the Admirals or 
" thdr Lieutenants.-i-It is ordained and (labliihed that 
'^^ all thofe Mariners which from henceforth (hall do in 
" fuch ma|iner-^*-(hall he holden to reftore to our faid 

I '* Sovereign Lord the King the double of that they have 
'** taken for Wages, and nevcrthelefs (hall have one 

I ?* Yearns Imprifonment without being delivered by 

I ** Mainprife, Bail, or by any other Way.'* ' 

The Aft ihen goeth on to dirca how fugitive Mariners 
fliali be apprehended and dealt with ; and conckideth with 
thiji Claufe, <* The like Puniftiment (hall be made of Scr- 
^^ jeants of Arms,Ma(beirs of Ships and all others that (ball 

* tth likewife in a Cone£lion of the Statutes at large, call* 
cd /?i^iz/fs Statutes, printed 161 8, and in an old Collection 
of the Statutes called the Great Book oJF Statutes 1 and in evo'^' 

7 i^tion ^pteced^mt to PuMf^ in 1 61 8. 

,;, ;. .. :. :. ^f be 
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<' be attaiotecl before the Admiral or his Lieutenant afore- 
,'< fatdythat they have any thing taken of thefaid Mafinen' 
** for to fuflFer them to go at large out of the faid Service 
** after they have been Arrefied for the fame Service.** 

You will be pleafed to obferve that the Word Arreji 
twice ufed in this A&> is made ufe of in the Precedents I 
cited of the ift and 15th of this very Reign and in m<^ 
of thofe of later Date : it is likewile ufed in Ten othef 
Cornmiffions in the fame Reign touching this very Ser» 
^'ice^ all likewife direded for Execution to Serjeants at 
Arms, which for Brevity fake I have omitted. 

So that if it be aflced who are the Perfons fubjeded Uf, 
Clie Penalties of this Ad, it mud be anfwered, Mariners 
arrcfted and taken into the Service by Virtue of Com« 
millions from the Crown, in Cafe of their Dcfertion; 
and Serjeants at Arms, Mafters of Ships and others exe^ 
cuting fuch Commiflions who for Lucre (hall fufier them 
to go at hirge after fuch Arrefts. 

Mariners indeed were not fubjeS to the Penalties of. 
this Ady unlefs they had received Wages. But might 
not a Mariner fo arreded have reafonably faid, I wsa 
compelled againft Law into the Service, I did my Du^ 
while I continued in it, and dearly earned the W ages I 
received ; might not a Mariner have faid this, and much 
more upon a Supposition of the Illegality of an Impreis.^ 
Certainly he might. But you fee Mariners though U- 
ken into the Service by CompulHon^ are by thb Aft 
made liable to pecuniary and corporal Puni(hment too in 
Cafe of Defertion.* This Aoih m^re than imply the 
Legality of fuch Computfion, 

It may poflibly be objeSed that the word Retai^^Jk 
ufed in tne Ad, and that a Retainer implieth a mutud 
Contra£l for fome Service to be done. Jt nsay, when it 
flandeth alone, have received that $enfe in modern Lan- 
guage, but in ftriS Propriety it raeaneth nothing more 
than the taking a Perfon into fome Service; and is in 
Truth the ASt only of the Perfon retaining or takings 

* See Statuta de Officio Admiralitaiis Anglidt^ Pabliihed b/ 
Dr. ^tmpfon in the Year 1 743, at the end of C^rUs Praxis 
Zupnm^e Curi^ Admiralitatii.'-^AxtXQ\t% 10. 37* 39* And 
the learned Doctor's Notes on thofe Articles touching ^'ps and 
Mariners prefled into the Kill's Service. 


I T H E R E P R T. 171 

\jktA therefore when I fee the Word retained connefted 
.vith one which liath no other Meaning in the EngUJh 
Tongue than what carrieth with it the Idea of Compul- 
I TioDi I cannot Conceive that the LegijQature fpeaking of 
^Perfons arrefied and retained fhould mean no othei*^ 
fthjffl Per fons taken into the Service with their own Cop- 
.-ifcot/.' ." •.•■..•'•• -. • ' ' _ 

u That there was a Prafilice then fubfiflingof taking 
Mariners iiito the Service by Compiilfion cannot be de- 
raied: the Parliament could not be ignorant of it. Is it 
Irpollible then 'to imagioe, that the^ conld ufe a Word which 
jinanifcftly fignifi^th Comj)ulfion, and yet mean nothing 
ilnorethan a nriutual G)ntraS? Be.ffdes, it cannot becon- 
iccivcd that Serjeants at Ai'ms, who as I before obferved 
.were the Perfons about that Time ufoally employed in 
■the Service of preffing, could be exprefly and by Name 
'fobjefted to the Penalties of the Aflf, if no Mariners but 
:fuch as voluntarily entered into the Service were compre- 
thended iti it^.r . . -- .^ *■ - - * - 

I THEiiekt kSi is that of the 2d and 3d Pb. and Mat. 2, 3. Ph. fc 
which layeth a. Penalty on Watermen plying between M*r» ^^ 
''Gravefetid and fV^ndforfV/ho, to fpeak in the Language ' * 
ftf theAa, «< in the Time'of preffing by Commiffion for 
i*^ the Service of the Crowti upon the Sea do willingly and 
** ^bftinately withdraw^ hide; and convey themfclves into 
**' fecret Places^ndOut-cbrners; and after fuch Time of 
*" preffiiig is. ov^r^paffed, return to their Employments.'' • 
' This Provifion 'tis true ex tendeth only to Waterrneh 
on thjB Thames t and may be confidered as one of the many 
wholefome Regulations thofe Peffons are brought under 
^thi$ Aft;' And it is mentioned in that Light in an Aa4» S^ ^- ^f* 
faffed in the late QBCCn'$ Time. ^ But lat the fame Time ^- * •• . 
it iheweth that Commiflions for preffing were then in 
Ufe. And in my Opinion it likewife fiippofeth the Lega*- 
lity and Utility of fuch Comiiiiifio'nsyand that thefc Peo^ 
pie are the ObjeSs of them. -Other wife why are they 
fubjedcd even to the ilighteft Piinifliment, for abfconding 
*t the Time of the Execution of thofe Commtffions. 

The Ads which come next to be confidered are fome 
■J^e fince th6 Revolution. A moft aufpicious Period I 
:^hen the Prindplcs of Liberty were well undcrftood, 
and moft gloriOufly aflcrtcd. 

These 
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These are the 7th ^nd'Sth of King William, the zi 
and 3d and 4th and 5th of the late Queen. 

7 & 8 W. 3. The Firft h intitled Jln Ail for the Increafe and Ek- 

c. ai. CQuragement of Seamen, 

$e€t I S* ^'^ enadethy among other things, that Licences may be 

given by his Majefty or the Lord High Admiral or Com- 
miffioners of Admiralty to any Landmen willing to enter 
into the Merchants Service; which fliall be a Protedion 
to them agcunjl being impreffed for the f pace of two TTears, 
Provided fuch Landmen bring two credible Perfons 
to vouch for them. But if any Perfon ftiall vouch for 
any one as a Landman who fhall afterwards appear to 
have been a Seaman, he (hall forfeit twenty Pounds. 

« & 3 A- c« 6. The ad and 3d of the late Queen is intitled An A^ 
for the Increafe and better Encouragement of Navigation and 
Security of the Coal Trade, To thcfe Ends it impowereth 
Parifh Officers to bind out pporBoys to Sea in the Mer- 
chants Service. And enafieih that Bo)rs fo. bound out (hall 

•^^4» S* not be compelled or impreffed or permitted to enter into 
the Service of the Crown at Sea 'till they attain their Age 
of Eighteen. And that Certificates of fuch Binding (hall 
be tranfmitted by the Colledors of the refpeftive Ports 
to the Admiralty : and that thereupon ProtefUons (hall 
|)e made for fuch Apprentices without Fee or Reward, 

&ft. 1 5. * Ai^D for encouraging other Perfons to bind themfelves 
Apprentices in the Merchants Service, it further Ena£k- 
eth, that Perfons fo binding themfelves (ball not be Com- 
pelled or Impreffed into the Service of the Crown/ir three 
Tears fronpi the Time of fuch Binding. And that upon 
Certificates of fuch Binding from the ColleSors of the 
j^fpeSive Ports, the Admiralty (hj^ll grant Protedions 
without Fee or Reward. 

5c£t. ao. And foy encouraging the Coal Trade, It further cn- 

aSeth, that during the War there (hall be alloMred to 
every VelTel employed in that Trade befides the Mafter, 
Mate, and Carpenter, one able Seaman for every one 
hundred Tun of the VeflTel not exceeding three hundred 
Tun, free from Impreffing. 

4, 5 Ann. c. THE4thand 5th oftl\e late Queen reciteth thatCtaufe 

1 9. Sc6t. 1 7. jj, the AS of the 2d and 3d, which exempted Voluntary 
. Apprentices for three Years, and faith, «< Whereas fuch 

" ExempttoB 
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« Exemption for three Years, which was intended for 
*^ the encouragement of Landmen tp bind themfelves» 
** hath been manifejily ahufedfor the exempting and pr9* 
" teeing of Seamen from the Service^ to the great Hin* 
" drance and Prejudice^ of her Majefty*! . Sea-Service^ 
" therefore he it enaded and declared that no Perfon 
" or Perfons of the Age of eighteen Years (hall have any 
** Exemption orProteSion froni herMajefty's Sea-Ser- 
" vice, who (hall have been in any Sea-Service before 
" the Time they fo bound themfelvcs, any Law or Sta- 
" tute to the contrary notwithftanding." * 

Let us now take a (hort View of thefe A€ls. 

Persons under certain fpecial Qualifications arc ex- 
empted from being imprefied.. 

To that end ih one Cafe, Licences are to be granted 
i>y His Majefty or from the Admiralty, but under proper 
Caution to prevent Ahufes. 

In other Cafes, Certificates arc to be returned from 
the chief Officers of the Ports, and ProteQions there- 
tipon granted without Fee or Rfeward. 

And in every Cafe thefe Exemptions, as they arc con- 
fined to Perfons under certain limited Qualifications, fo 
are they limited too in Point of Tim6 dnd witha! given 
h ^ay pf Encouragement. And laftlyj the extending 
the Benefit even of a temporary Exemption beyond the 
originallntent of the Legiflatiire, is declared to be aii 
Abufe, and an Abufc tending to the great Hindrance and 
Prejudice ojf her Majeft^'s Se^- Service. 

Do not thefe Things mconteftably pr^fuppofc the Ex- 
pediency, this Neceffity, and the Legality of an Imprcfs 
in general ? If they, do not, one niuft entertain an Opi* 
nion of the ILegiflatutc aQing and fpeaking in this Man- 
ner, which it will not be decent for me to mention in 
this Place* 

For the very l^otidn of an Exemption when granted 
by Statute to particular Perfons, and this too by way of 
Encouragement, implieth that without fuch Exemption 
AeParties intitled'to the Benefit of it,would by Law be tia- 

♦ N. B. Other A£ts to the like Purpofc which did not oc- 
€ur to the Author when this Argument was delivered are, i 
^nnstyStit. I. c. i6. Seft. 2/6 i/««ip, c. 31. Se^ft.'*. i^Ce^. 
«• C 17. Se€t. I. 2. 3. and c. 26. Se^. 5. 

Ue 
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t Vol. 679. The Gentleman who had the Care ofpublifhing Lord 
fa margine. Chief Ju&ict Hahh Hiftory of the Pleas of the Crown, 
referreth to feveral temporary ASs nude in the late 
Queen's Time authorizing, as he fiippofcth, the prcf- 
fing of. Soldiers and Mariners. I have looked into all 
thpfe A6b. They are folefy for preffing Soldiers and 
Marines, Not a (Ingle word that concerneth the pref- 
fing of Mariners do I find in any one of them. 
4» 5 AnD«ji There was indeed an AS made in th^t Reign for 
^ ''9* eompelling Mariners into the Service, by Methods which 

it was then thought the Prerogative alone coufd not war- 
rant. To that End it authorized and required Juilices of 
the Peace and other Magiftratesj to c^ufe privy Searches ' 
to be made from Time to Time for Mariners who as ihc 
Aft expreffeth it, did lie bid, wiibdrawy and conceal tbem-' 
felvesy and to deliver them when apprehended to Conduc- 
tors for the Service of the Crown. And Conftables and 
other Officers were by Warrants from the Magi{lrates,tQ 
make privy Searches by Night, dnd were impowe^ed to 
toter Houfes and open Doors in Execution of fuch War* 
Tints ; and were required to give an Account of their Pro- 
ceedings from Time to Time to theMagiftratesonOath; 
and in Cafe of Negligence or Reitiiflnefs in th|5 P^remiffi^ 
were fubjeded to pecuniary Ptiniihments. This is the 
Subftance of the firft nine Se^ions of the A3; which 
Se£tions continuing in Force only ^ti(l the firfl: of March 
1 706, are itot printed ih the later Edition^ of the Statute? 
at targe. . 

BuTit cahriot, I conceive, be inferred from the new 
Powjgfs given by this AS, that an Imprefs by Cofnmiffion 
from the Crown or by Admiralty- Warrants, which was 
piradifed at that very time, was illegal. All that can bcf 
inferred is, that the ordinary Methods then b Ufe were 
found tnefFedual : and therefore the Legiflature had for 
that Time Recourfe to an extraorditoy one^ for compel* 
ling into the Service thofe, who couM not be come at by 
the ordinary Methods; thofe, who, in the Language of 
the Ad, lay bid, witbdrew, and^coricealed tberitfelves^ And 
to that end, civil Magiftrates and civil Officers are rer 
quired and authorized to do, what in the Judgment of 
the Legiflature without the Aid of that Adj, they could 
not have dosie^ or at leafl; were not compellable to do. 

A-N0 
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Al^D whoever readeth and conudereth the i 7th ana 
iSth Se&ions of this Aft, which I have already cited to 
another Purpbfe, will hardly conceive, that That Pariia- 
rneiit had any Doubts concerning the Legality of ah Im- 
prcfs by the ordinary Methods of Law. ,1 

Indeed the temporary A€ts of the 16th ahd 1 7th (^ar. ^6 & 1 7 Car* 
I. come direSly to the Point. They authorized an Im- '• ^* 5- ^J- 
prefs by Admiralty- Warrants for x limited Tiitie. And^^' 
had temporary Ads of that Kind been freqiiehty of had 
thePraSice of l^reffing been difcontlnued from the Tim* 
of Charles the t^^irft^ unlefs when revived by fubfequent 
temporary Ads, I think what hatlvb^en faid upon the 
Foot of antieht Precedents cotild, after all, have had ve- 
ry little Weight. For I firedy declare that antient Pre- 
cedents silone, iinlels fupported by modern PraQice^ 
weigh very little with liie in Queftiond of this Nature, I 
tncan, in Queftiohs touching the Prerogative; Biit w< 
all know that the Praflice of preffihg by Admiralty- War^ 
fants hath continued now hear a Centufy, fincfc the Ex- 
jpiration of thofe A£ks of King Charles the Firfti without 
one Statute df the like kind to authorize it. , 

These Ads of King Charles the Firft do indeed fhew 
that the Prerogative of prefling Mariners into the public 
$ervice v^as at that Time doubted bfi And whoever con- 
iidereth the peculiar Clrciimftances of that Time, when 
the Prerogative had in too niany Inftances Seen tarried to 
great Length$^ and when the Nation wsis at the very Evq 
of a civil W ar upon the SubjeS5 of Liberty and rrero* 
gativei aiid confidereth withal that a naval Force hiuft 
in all Events, as thingj th^n ftood^ be provided ; who^ 
ever I fay confidereth thefe, Things, will not wonder 
that the Prerogative^ of prefling Mariners fhould at that 
very fcritical Time be Called in Qgjeftion; or that in or- 
der to procure ah uniyerfal Siibmiliion to a Meafure fr^- 
ieffary at that Timii the Authority of Parliament (hould 
be called in, in Aid of the Prerogative.. 

TheiIe was a temporary AS made In this very Seflion c* *'i 
for preffinfg for ^e Land-Service. It reciteth that a Re- 
bellion was on Foot in Ireland^ and thcin declareth* at* 
^oft in the Words of i . £. 3. before eifed^^ that by Law no 
Mini is compellable to go out of bis Country to Jemse as a 

M Soldier i 
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Soldier, except in Cafe of Necefpty of fudden coming, of 
Jtrange Enemies info the Kingdom^ or except be was bound 
thereto by Tenure. 

' It is worth obferving, tKat no fuch Dectafation faving 
the Rights of the SubjeS is to be found in any of the 
AQs pTthis Seffion for prefling Mariners. And the dif-* 
ferent Penning of thefe A6ts made in the fame Seflion, 
and touching Cafes of ^o fimitar a Nature, ftrongly inti- 
matethy that the Point was not^civen at that critical Time, 
thought equally clear in the one Cafe as in the other. 
The fame Obfervation occurreth With "Regard to the 
different Perinlng of all the AQs of the late Queen for 
prefling Soldiers and IVlarines, and of that for Prefling 
Mariners ; the foriner declare that it was hecefTary at 
that Time of War, that Soldiers and Mariftes fliould be 
railed by the Methods prefcribed in the AQs, <* By com- 
^[ mpn Confent arid Grant in Parliament." Thefe arc the 
Words of the A6i, and they are thd very Words made 
ufe of to the fame Purpofe in the 25th E, 3. already cited* 
The latter without any fuch Declaration barely impow- 
ereth and reqiiireth Magifl:rates and other Peace-OfEceri 
• to make fearch* for and apprehend Manners, who then 
lay hid, withdrew and concealed themfelves, arid to fend 
rtieiii into the Service. 
1. Vol. 678. Lord Chi^f Juftice Hale in his Hiftory of the Pleas 
of the Crown, fpeaking of the Legality qf prefling which 
he indeed feemeth to doubt of, faith, "He that looketh 
" upon the ASs egabling pfeflling Soldiers and Mariners 
*^ for foreign Service "upon or beyond tlie Sea, namely 
The Chap- « 17 Car, c, 12. 7.^! 26, may think thofe Times made 
ters are mif. ^« fome Doubt of ib. But of this,^ faith he^ <* I deli- 
ihumbered, « ver no Opinion.'V ^ . 

they are 5. Th'a4' learnedMari, you fee, carrieth the Inference 

*3' 20' froni thefe temporary AQs nd further than to render the 

^/Iatter doubtfuUandfo he leaveth^i't.' But had he lived 
to fee the PraSice of prefling Mariners continue near a 
Century longer, and efpecially had he feen this Prafiice 
' treated by the Legiflature in the Manner the Afts made 
fince the Revolution treiat it, I think what was then biit 
Matter of Doubt would have now appeared to him in a 
difi^er^nt Light. I cbnfefs it doth fo <o nie. For Rights 
6f every Kind which Hand upon the Foot of Ufage, gra- 
dually 
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dually receive new. ftrcngth in Point of Light and Evi* 
dence from the^ continuance of that Ufage ; as it implieth 
the tacit Confentand Approbation of every fucceifive Age 
in which the Ufage hath prevailed. But when the Pre- 
rogative hath not only this tacit Approbation of all Ages^ 
the prefent as well as the former on it's fide, but is recog- 
nized or evidently pVefuf)pofed by niany ASs of Parlia- 
ment, as in the pr.efent Caf^ I think it is, I fee no legal 
ObjeSibn that can be made to it. 

I make no apology for the length of my Argument, 
becaufe I hope the.Iniportance of the Queftion will be 
thought a fufficient Excvife for me in that refpcft. For it 
is no more nor lefs than> whether the only efiedual Me- 
thod yet found out for manning our Navy in Time of 
War, for raifing that number of Mariners nifjbicb the Le^ 
giflaturefrom Time to Time declare to be necejfary for de- 
fending our Coaft and proteding our Trade, Whether 
this Method be legal or no. This I fay is the Queftion. 
And therefore I could not fatisfy myferf without enter* 
ing as far into the Merits of it as I could. 

And I have delivered my Opinion upon it without afi/ 
referve. - - 
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INTRODUCTION 

TO THE 

DISCOURSE on High Treason. 

• ■ • . # • 

HIGH TREASON being an offence commiN 
ted againft the Duly of Allegiance, it may be 
proper, befr re I proceed to the feveral Species 
of that Offence which will be the Subjeftof this Dif- 
courfe, toc'onfider from whoni, and to whom AUegianqe 
js due, 

SECT. J. With regard to ^Natiiral-born Subjects c r* p ^ . 
there can be no Doubt, They owe Allegiance to the * '. 

Crown at all Times and in all Places. This is what we 
call A^iat/ttr^/ Allegiance, in contradifl:in£tion to that which 
IS local. The Duty of Allegiance, whether natural or 
Ipjcat, is founded in the /elation the P.erfon ftandeth in 
to the Oown, and in the Privileges he deriveti froixi 
that Relation. Local Allegiance.is founded inthePro- 
teSion a Foreigner enjoy cth for his Perron, liis Family or 
EfFefts durins: his Refidencs here; and it ccaferh w>4en- 
^ver he withdraweth jwitJi bis Family and EfFeQs.' Na* 
tural Allegiance is founded in the Relation every Man 
ftandeth in to the Crown, confldered as ^he Head of th^t 
Society whereof he is horn a Member \ ^nd on the pecu- . 
liar Privileges he deriveth from thatRdation, which are 
with great Propriety ca4kd )iis Birtb.-ri^bt, This Birth- 
l^ight nothing but his QwnJ)em€at can. deprive hinn of; 
it is indefeafible and perpetual. And confequectly the 
Duty of Allegiance which grifeth out of it, and is infe- 
parably connefted with it, is in Confideratioh of Law 
like wife ynalienable ^nd perpetual. 

TjHlE Merits pf Dr. Storey^s Cafe in point of fubftantialDy. 298. pL 
Jufti^c, tiirned fingly upon the Doctrine of natural Alle-29. 300. pi. 
giance*. And in a very nioderri Cafe this DoSrinis was 38. Camb. 
treated by the Court as a Point never yet difputed. How A^ 14. Elir^ 
far prudential Confiderations groundecl on Realbnsof State 
or even the Principles of natural Egiiity, may under certain 

* Mneas AT Donald'z Cafe on the fp«cfal Commiffion in 
Surr/ 1746, reported before. • ' - " . 

''••'' ^ M 4 Circmp- 
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Circumilances Induce the Crown tp difpenfe with a n* 
gorous Execution of a Law, extremely right and expe- 
dient confidered as a general Rule> falleth not withto the; 
Compafs olF my prpfent £nq^iry. 

The Dodrine of Allegiance fopn^ied in Birth may, as 
I have faid> be cpnfiderefl asf a good General JRule, though 
not univerfally true* Cafes may be put which will be 
confidered as Exceptions to it, which I wil) not enter 
into at this Time, Whenever they come in Judgment, 
due Regard will certainly be paid to them. - 

And whenever in the Cafe of Individuals the General 
Rule (hall be found to'border on the Jummum jus, thf 
Benignity of our Law -hath provided a proper Refour<:e 
in the Equity of the Crow'n; I fay the Equity of the 
Crown, fpf Mfercy to Individuals when properly copr 
jduSed is founded in Natural Equity, and in the Prinr 
ciples of our Conftitution.* It/i^ nothing niore than 
weighing the Merits oJFeach Cafe all Circumfl;anc^$ con- 
fideredi in the Scale of Wifdom and found Policy, againil 
the Rigour of the Law, . ' . >v?;. / 

Mr. M^Donaldf whofe Cafe I have jud mentioned, 
was. pardoned upon very Equitable and eafy Terms. ; 
, There have bepn Writers who have carried the No- 
tion of iiatural, perpetual, unalienable Allegiance muck 
farther than the Subje£k of this Difcoui'fe will lead me. 
rrheyfay, very truly, th^t it is due to the Perfon pf the 
King; and from thence having- drawn Copfequences, 
which do hot fall within the Cptnpafsof the prefent Inr 
quiry, and Ihatl therefore be pafled oyer. It is undoubt- 
edly due to the Perfon of t|ie King^. but in t;hat refpe& 
natural Allegiance diffcr^th nothjng from that we call lo- 
cal. For Allegiance confidered in'every Light is aliH^Pae 
to the Perfon of the King ; and is paid, and in the Nature 
of Things mud cohftantTy be paid, to that Princ^ wh6 
JFor the Time being is in the Adual and Full Pbfl^fGon of 
the Regal Digpity. The well-kno^n Maxim which the 
Writers upon our Law have adopted and applied to thii 
^afe, Nem pptejl exuere Patriant, comprehendeth the 
whole DoSrine of Natural Allegiance^ and expreff^tJi 
rny Seiife of iti . 

♦ See the Coronation Oath, •< Will You to your Power 
f ! Caufe Law and Jufiice in Mircj^ to be executed in all Yoir 
>i Jud|wpt»^:: . 

-LI"./ .'• •' SECT, 
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SECT. 2. Ak Alien whofc Sovereign is in Amity SECT, z^ 
with the Crown of England, rcM'mgh^c^t and receiving i » •* 
the Protedlon of the Law, oweth a local Allegiance to 
the Crown during the 'J^'iaiQ of hi? Rcftdence* And if, 
idnring that Time he committeth an Offence, which in 
.the Caf& pf a. Natural born Subjed would anioi|nt to 
Trcafon, he may be dealt with a$ a Traitor. For hb 
Perfon and Perfonal Eflate are as much under the Pro- 
tei^ion of the L^w as the Natural born Subje&'s: Anc) 
if he i$ injured in either, he hat)i the fame Remedy at 
Law for fuch Injury. . . " •, 

■ 

• - • » . . . ^^^ 

SECT. 3. An Alien whofe Sovereign is at Enmity SECT. 3; 
with lis living here under the King's Pfote£iion,* 90m- 
vmittinrg Offences amounting to Treafon, may likewife 
be dealt >vith as a' Traitor. For he oweth a temporary 
local Allegiance, founded on that Share of Prpte<^ion 
:he receiveth. ^ . . . i'. :\^ 

SECT. 4. AlsTD if fuch Alien feeketh the jProteaion SECT. 4: 
of the Crown, having a Family and EffeSs here, ihould ■ 
^uring a-'War with his K^tive Country, go thither and 
there adhere to the King's Enemiesyir Purpofes of Hojiir 
Jity, he might be dealt with as a Traitor* For he came 
and fettled here under the Protedion of the Crown. And 
though his Perfon was removed for a Time, hi^ fiffeds 
and Family continued ftill under the fame Proteftion. MSS. Trtcji 
This Rule was laid down by all the Judge? affemW^d at P"'ce, Dod, 
the Queen's Command Jan. 12th 170^ ^^ Qento^ 

It is to be obferved that the Judges in the Rpfolution 
lad cited laid a coniidefable Strefs on the Queen's Decla- 
ration of War againft France and Spain ; whereby (he took 
into her ProteSipn the Pfirfons and Eftates of the Sub« 

J'e&s of thofe Crowns refiding here and demeaning them- . 
elves dutifully, and not correfponding with the Enemy. 
King WiUtam and Queen Mary did the faipe in theijr 
Declaration of War agaipft France^ and fo did his late 
Majefly. Thefe Declarations did in fa£t put Frenchmen 
refiding here and dem^piqg themfelyed dutifully, even iii 

* See 9. A, c. i6. the Judgment of Parliament touching 
the Cafe of the Marquis deGuifcard refidiog here during th« 
;War ^ holding a uaiterous Cortefpondepce with France. 
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Time of War, upon the Foot of Aliens coming hliher 
by Licence or Safe-conduft/ "They enabled them to ac; 
quire perfonal Chatties and to * maintain ASions for the 
Recovery of their Perfonal Rights in as full a manner 
as Aliens Amy may. 

But as I faid before, all Aliens Enemy refidingher? 
^ under the ProteSion of the Crown, though poffibly not 
favoured as the Perfons laft mentioned, yet they, in 
Cafe they commit Crimes which in a Subjeft woulda- 
rnount to Treafop, may be dealt with as Traitors. ■ For 
their Ferjons arc under the Proteftion of the Law; and 
in Confequence of that Prote6iion, they owe a local 
temporary Allegiance ,lo,the Crown. 

S.ECT. J. SECT. 5. In the Cafe of Treafon committed by ap 
Alien, the IndiSmept muft charge that it was done Cw- 
/rtfL/g^f^7«//>y5/<r^^^//w/w,lej^vingoutaJliheWordswhich 

1q '/;c ' import a Natural Allegiance. Thefe Words are generally 

Cranboui' ' ' "^^^ ^" *^^ Cafe of Natural-bom Subjefls,' but they arc 

Cafe Salk ^°' abfolutely neceffary '^ven in thofe Cafes. They 

^25/ ' ^*y ^^ omitted, and many Precedents there are wherf 

they have been omitted : for every Species of Allegiance 

is comprized under the general Word Allegiance. And 

therefore, in my Opinion, the fafer way is to omit them 

jn all Cafes ; were it but to keep clear of the DifHcuki^ 

mentioned in the next Se3ion. 

I -■ ■ 

... • ■ f ^ 

SECT. 6. SECT. 6. It was fairf by the Courf in the Cafeof 
Cranbourn cited in the laft SeSion, that if an Alien be In- 
dided for Treafon C(?«fr/7 Nat u R ALEM Z)om/««w, or Cw" 

tra Naturalis Ligeantia fua debitum, the Defendant 
may give Alienage in Evidence. And if that appearetn» 
he fliall be acquitted ; becaufe the Indiftmentchargeth? 
Breach of that Species of Allegiance which is not due frofi* 
"an JVlien. But it ought to be obferyed that That Point 
yras not then in Judgment before the Court, nor could be; 
for Cranbourn was a natural-born SubjeS. And that when 
it did come direftly under Confideration, as it didmaojf 

♦ See the Cafe of Wells and miliams, Salk, 46. l^^'^' 
34. U Raym. 282. Pafib. 11. Ann^, a like Cafe in 7^^ 
hy the Adm' ofGui/card mentioned in the Marginal Note of 
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^Ycars afterwards in the Cafe of Mr. Francia a French- fi St. Tri. 87, 
man^ born at Bourdeaux and never naturalized, the Court ^^* 
'did not go fo far as to direS the Jury to acquit him in Cafe 
they were fatisfied of his Birth within the Dominions of 
AtFrencb King, but told them, that if they thought him 
guilty of the Charge in the Indifbnent, they (hould find 
him fo, and withal find that he was an Alien born in 
the Dominions of the French Kirig : this I pfefume was 
done in order that the Point might be further weighed 
.and confidered on a/fpecial Verdid. But the Jury ac- ' ' 

, quitted hinl of the whole Charge, and fo the Point ne- 
ver came in Judgment. And 1 do not find that it was 
'ever judicially determined, though there are many Di^'a 
in the Books which favour the Opinion delivered in Cran^ 
^hurnh Cafe. I think that Opinion is good Law, for 
the Reafon before given. 

SECT. 7. The Cafe of an Arribaflador or his At- SECT. 7. 
I tcndants not being SubjeQs of Great Britain mentioned 
I ly Lord Hale^ doing Afis which in a Subjeft would a- 1. Hale 95— 
! mount to High Treafon, will, as his Lordihip obferveth, 100. 
i be always governed rather by prudential Confiderations, 
or what are generally calleo Reafons of State, than by any 
fixed Rules of Law. . And as Ambaflfadors generally AGt 
under Direfkion iand by Orders from their Sovereign, 
j they have feldom been proceeded againft further than 
I W Imprifonment, feizing their Papers and fending them 
I Home in Cuftody. Which was done in the Cafe of 
: Count Gylienberg the Swedijh Minifter in King Geo. ift's 
'^ime. 

But whatever Proceedings be againft them for State 
■Crimes, they are to be confidered at the worft but as 
Enemies fubjeS to the Law of Nations ; never as Trai- 
tors fubjea to our miiniciplal Laws, and owing Allegiance 
to the Crown of Great Britain* Unlefs perhaps in Cafe 
of Attempts direSly and immediately againft the Life of 
^c King ; in which Cafe no Orders from their Sove- 
reigns can be prefumed, or if in Fa£l produced, would 
juftify or cxcufe. And therefore I fliall not take their 
Cafe into Confideration in this Place. And for the fame 
Reafon I fay nothing of the Cafe of Spies taken here inl 

tim^V 
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time of War, a^uql Hojiilities being onfo9t in tbt King^ 
dom at that f'fme, nor of Prifoncrs of Wan 

But for'Murcier^ci other Offences of great Eoon 
mity, which are agalnft the^Light of Naturi{ and the 
fundamental Laws of all Society, the Pe'rfons mention- 
pd in this Sedion are certainly liable to anfwer in thf 
•ordinaty CbOrfeof Juftfcp, as other Perfons offending in 
the like Manner arei For tho* they may not be thought 
to owe Allegiance to {he Sovereign^ anq fo incapable of 
committing high Treafon, yet they are to be confidere4 
as Members of Society ; and confequently bound by that 
eternal iiniverfal Law by which all civil Societies are 
united arid k^pt togefher.f ^ 

^^CT. S, SECT. 8. Protection and Allegiance are red-^ 
procal Obligations, ^nd confequently the Allegiance Jae 
to the Crown liiufl^ ^ I faid before^ be pai4 to htm 
who is in the full ^nd adual Exercife of the reg|l 
Power, and to none other/ I have no Occafiop to rad- 
dle with the diftindion between Kings defafiq and King; 
4/^yz/r#, becaufe the warmeft Advocates for that Diffipc? 
cion, and for the Principles oh which It hath been foond- 
ed, admit that even a King de fa^9 m the: fall and f<fc 
Poffeflionof the Crown, is a King within the Statute of 
Tr^afons ; it is admitted too> th^t the Throng being 
full, any other Perfon out of Poffeffion bi|t'clatmi^ 
Title, is no King within the Ad| be (lis Pret^nfioos 
what they may. 

I'm ESE Principles I think noLawyer hath evcryet deni- 
ed. They are founded in Reafon, Equity and good Policy* 

SECT. 9. jSECT. 9. A Prince fucceeding to the Crown by De- 
fcent, or by a previous dejignatkn of Parliament p is from 
the Momept his Title accreweth, aKing to all Intents and 
Purpofes within the Statute of Treafons ; antecedent to his 
own Coronation, or to any Oaths or Engagements taken to 

him 

t At the Coal Pelivery for the City of Brijioiln At^afi 
1758, Feter Molieres a Ftench Prifoner of War, was indiOei 
for privately ftealing in the Shop df a €roldfmith and Jeweller 
a Diamoiijd Ring valued at j^ao. I thought it hijrhly impro- 
per to proceed capitally lipon a lAcal Statute agatnft a Prifi>- 
«er of War.i| and therefore advifed the Jury to acquit him of 
the Circuqnilance of Stealing in the Shop and to ^^ hioi 
(juilty of fimple Larceny to the Value laid in the Indi&nent. 
'Accordingly he was burnt in the Hj\nd and feat 10 the Frifi)S 
appointed fpr FKoch Piifonewt 
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*him on the Part of the Subjed. For as oh the one handy 
the Solemnity of a Coronation doth not cpn/er, but pre^ 
juppQJitb a Right to the Allegiance of the Stibjeft inhe- 
rent m the Perfon of the King ; fo on th^ other, the Duty 
of Allegiance doth not flow from any Oaths of Etigage- 
idents taken on the part of the Subjed. For in both Ca- 
fes an antecedent Duty is prefuppofed which is intended 
to be fecured by thofe explicit Engagements. 

I am however very far from thinking that the Solem- 
nity of a Coronation is to be confidered among us meriely 
as a Royal Ceremony, or as a bare Notification of the 
Defcent of the Crown, as Authors of high DiftinQioh ^^^ <^ 
have been pleafed to exprefs themfel ves. I admit that it ™^* 
is, on the part of the Nation, a public folemn Recogniti- 
on that tin* Regal Authority, and all the Prerogatives of 
the Crown are veiled in the Perfon of the King, ante^ 
cedent to that Solemnity* But the Solemnity of a Coro- 
nation wttb us.goeth a great deal farther. The Coro- 
nation Oath importeth on the Part of the Kirig^ a public 
folemn Recognition of the fundamental Rights of the 
People ; and concludeth with an Engagement under the 
higheftof all Sandions, that he will maintain and defend 
thofe Rights ; and to the utmoft of his Power make th«t 
Laws of the Realm the Rule and Meafure of his Condud:. 

SECT. lo. Trt« Reader obferveth that in the! pre-SfecT. i<K 
ceding SeAion I take it for granted that a Title to the 
Crown may be founded, as well oil the Defignation by 
Parliament as oh hereditary Defcent. I never entertains 
cd a Doubt of this Matter, though I am aware that fome 
Lawyers of High Rank have gone upon a contrary Prin- 
ciple. For though the Crown hath, upon Principles of 
great Wifdom and found Policy, been in all Ages confi- 
dered as a defcendable Right, vefted in and appropriated 
to the Royal Line, and hath in Fad continued in that 
Line ever iince the Conqueft, yet it is certain that the 
Courfe of Defcent in that Line hath been frequemly in* 
tfmipted by Authority of Parliament. 

^ SECT. II. Lord Chiefjufticefftffe after mention- g£cf. it. 
\fig the Cafct of Bi. %i and /{« 2d is pleafed to fay, that the i . Hale i os« 

, former ' 
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fcrmer was confidered by Parliament even after bis Re^i 
fignation and Depofttion, as a King againft whom Hi^'l 
Treafon may be committed. This he groundeth on th< 
Attainders ot" thofe who were concerned in the Murdt 
of him. But thofe Attainders feem to me to have be( 
grounded fing^y on a Principle of Law which then prc*i 
vaileda that compajfing the Death, of the Father of the Kii^ 
was High "Treajon. And Lord Chief Juftice Coke ac^ 
cpunteth for thofe Aft&inders upon this Principlej ai " 
, •upon no'other. 

I have in another Difcourfc entered largely into lh»^ 
Queftion, a nd thofe touched upon in the 8th and i otb Sec^i 
tions \ and therefore I fay no more of them in this Placc;^ 

SECt. 12. . SECT. 12. I wilUoncludc this Iritroduaidn with # 
few words, touching Clergy in the .Cafe of Treafon. 

i5. E. 3. 'Tjj J. Statute de Clero provideth that Cterks convia for 

Stat. 3. c. 4. Treafons qr Felonies touching other Perfons than tie King 
Hitnfelf or bis Royal Majefty fliall have the Privilege <rf! 
Holy Church. In Confequence of this Statute mere Ee*j 
lonies of all Kinds became ihtitled to Clergy. And Petit- 
Treafoji likewife became lb intitled, 'till oufted by Sta-j 
tute. It was Treaf6n of a more Private Nature, and xval, 
in cpnfideration of . L4vv committed agauift the Perfm ^ 
the King or his Royal Majejiy^ 

As (he Bentfit* of ClcVgy in the Cafe of Feloiiy is notj 
confined to fuch Offences as were Felony at the Timei 
making this Statu te^ but in favour of Life, or rather 
.what the Ignorance and S.mperjftition of former Times 
callcdj the Privilege of Holy Churchy is extended to all' 
new created Felonies; unlefs taken away by the Statute .^ 
creating fuch Felony, or by fome other : So on the othet 
Hand, by parity of Reafon arid in Juftice to the CroW 
Und the Public, all new-created Treafons which in Jodg*;J 
ment of Law are levelled at the Per f on of the King or Hiij 
Royal Majejly are excluded, without fpeciat Words fori 
that Purpofe, as coming within the Exception of thii^f 
Statute. , . .,.:". . -^ 

i. J^alc 332. Hale, it is true, faith, that in all Cafes of High Trea- 
fon whether declared fo by the Statute of Trearons'or* 
newly enacted fiiice, the Privilege xrf Clergy is taken a* 
way. The Rule is general, but I apprehend the learned 

Author 
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lAuthor mud be underftood with fome Limitation. Alt 
^rts of High Treafon touching the Perfon of the King or 
Bis Royal Majejiyy come within the Exception in the 
Statute de ClefOy and confequently are oufted without fpe- 
fial Words. But when Offences of a more private Na- 
re which for the moft part terminate in an Injury done 
Particulars, have by Reafon of their Odioufnefs and for 
blic Example been made High Treafon, or when thai 
th been attempted ; of which the Inftances have been 
rare, it hath been deemed expedient to take away 
ergy by exprefs Words for that Purpofe. For fuch 
Kw-created Treafohs of a private Nature, could not 
Wth any Sort of Propriety be faid to touch the Perjon of 
SeKiftg, of His Royal Majejiy. 

I will give a few Inftances of each Kind of Statute- 
Treafons, which will ferve to Explain arid eftablifli the 
Diftinfiion I ani aiming at. 
The new-created Treafons concerning the Coin and 
fals are Treafons of the fame Kind with thofe declared 
by the Statute of Treafon and come under the fame 
ule. They are all Treafons ^airifl the Royal Majefiy 
^ the King. 

The Treafons dreated by Statute^ made for Abolirfi* - 
5 the Papal and iEftablifhing the Regal Supremacy, for 
oiding pdiibts topching the Succeffion of the Crowri 
for eftablifliing fuch Succeflion, for the Puni'fljraent ^ 

feditious and ; defamatory Libels tending to create 
ubtsand Sufpicioris touching the King's Title or Go- 
vernment or the Royal IflTue; thefe Treafons and others 
I the like Nature, of which Inftances more than enough 
ay be met v^ith in the Statute Book, having a direft 
findeney in the Judgment of the Legiflature to difturb 
Peacfe and Tranquillity of the Kingdom^ and to en-^ 
nger the Stability of the Government, come within the 
xception b'f the Statute deCleroy as being Treafons touch* 
K the Perfon of the Kifig or bis Royal Majefiy, And ac- 
jtdingly fuch of them as ftlll exift, are oufted of Glergy 
tthout any exprefs Provifion for that Purpofe. 
But with regard to the Lower Species of Treafons,!^ 
tnted at above, as terminating in Injurii^s done to Par- 
PCularsi the Law hath been t^keri to beotherwife. 

The 
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«. 9. The 3i2d of H. 8. made wilful Poifoning High Trist- 

ibn^ and ena3ed that the Offenders fliould be boiled Id 

I^eath. . Tbis ASi by exprefi Words took away Clergy, 

CottOn*s In the 8th of Edw. the 4th a Petition was. tendered to: 

Abr; 684. the King in Parliament by both Houfes, which in thofe, 

l)ay$ Was the or4inary Method of tendering Bills for the 

Royal Aflenty that Sacrilege (bould be deemed High 

Treafoii and. the Offenders Burnt to Death. Here, like* 

wife Proyifioti was made by exprefs NVords, that Clergy 

Ihould b^ taken away, and the Appeal for Reftttutton 

* faved. To this extraordinary Petition the King return* 

ed an AhfwerV becoming the Royat Majefty of the 

CroWh. , . 

. Le Roy S'ayisira. 

TftE Ufe I niake of thefe Precedents is to (hew, that 
in the Cafe of thefe inferior Treafons terminating in In- 
juries done to Particulars^ it was thought expedient ttf 
take away Clergy by exprefs Words for thai Piirpofc; 
thefe Treafons not being confidcrcd ^s done agauift the 
Per [on 6f the King or bis Royal Majejly, , 
8. H. 6. t, 6. The 8th of Wn^ the 6th may feem to be aih Exception 
See Rafkll's to the Rule I am advancing. For Tt made the wilful 
Stacu(ei« Burning of Houfes under fomfe Specidl Circumftancti 
therein mentiined Sofdering ufori Jl^s of open HoJlHitf 
High Treafoii^ without any exprefs Oufter of Clergy. 
t. Hale 571. Bu+ Hale informeth us that fome Gentlemen of th^ 
»• Hale 30. profeflion ifl his Time, confidered th6 Offence of meti^ 
Arfon unattended with Circumftanct^ of fpecial Aggfa*. 
vation as an Ad of PMhIie Hpffility^ and therefore oufled , 
at Comnion Law and not helped by the Statute de Clerot 
and that A% declared this to be his Opinion in the Court 
of King's Bench about the 8th of Charlet I ft, He zAAh 
^ And this feemed to be affehted to by the Court/" 

The Learned Judge doth not titmfelf aflent to ii. . 
But it is plain that the Legiflature in framing the A3 of 
the 8th of Henry 6. confidered the Offence of burning 
tioufes and Deftroying Goods under the Circumjtances if 
deep Aggravation tbeireiri mentionedf as an Offence of a 
treafonable Kind antecedent to that Ad. And thereforo 
probably they might not think it neceffary to ouft Cler- 
gy by exprcis Words for tbat Puipoft« 

Tut 
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' ^Thf. Preamble recited that the Houfes and Goods of 
divers Perfons had been then, lately, felonioufly and trai^\ 
kroujly burnt and deftroyed. The Statute then enafted 
thsit/ucb Burning of Houfes ftiall be adjudged High Trea- 
fon.^ And that this Ordinance (hall extend to M fucb 
Burnings /tnce the firfl Day of the King^s Reigrt) as well 
is to all future Burnings. - - - '■ 
^ A Retrofpe^ of more thao'feven Years in a Ca^e (o 
Penal would have been thought a moft extraordinary' 
Meafure, if the Offence had not in the Judgment of that 
parliament partaken of the Natuce of High Treafon-' 
antecedent to the Statute. Nor 'could former Offences of 
the like Kind upon any other. Supppfition, be with Pro* 
priety faid to have been Traiteroujly committed. 
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Of High Treafqn in CompaJJing tke'lK^in£%Death 


I ^ 


[ nr^HE'anti^nt: Wrkers in treating of felonious HomJ-- 
i X. cide confidered the felonious Intention manifefted 
hy plain Fa^Sy. pot by bare Words 6f any Kind, in the3.-4pft. J. 
; feme Light in Point of Guilt, as Homicide itfelf. The 
Kule was Vqluntat reputatur pro PaSo. And while this 
Rule.pre vailed, the Nature of the Offence was expreded ^hid, 
^J thQ T,cTm.;C9mpajffing the Death. - ;%.,.. 
' Tftis Rule hath been tong laid alSde as too rigorous in 
i^e Gafe pfjcommon Perfons.- But in the Caje of the; 
$^ing>i3weeh#: and Prince* the Statute of; Treafons hath 
;^ith great Propriety retained it in it'«- full Extent and Ri- 
^ur: sCnd i;i aefcribing the Offence hath likewife re- 
itrined the inti^ntMode of Expreffion. " When a Man 
1*5 .d0th compafs ox imagine tht Death of our Lord the 25. E. jf; 
f*J King,, orof our Lady his Queen, or their Eldcft Son 
:*l and Heir>and thereof be [provablemmt] upon fufficjent- 
^* Proof attainted of open Deed by Men of his Condition." * 
. <■ • . - ,.■ ji > . . - •, 

SECT. I • Tete Words o£ the Statute defcriptive ofSECT u 
the Offence muftbe ftriQly purfued in every Indiftment ^ 
fot this Sjfecies of Treafon. It rauft charge that the De- 

N • fendant 
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CHAP, fendant did tralteroujly compafs^ and imagine, &c* atfif 

I^ then go on and charge the feveral Overt- A&s as the 

Means envployed by the Defendant for executing his 

, (raiterous Purpofes. For the Comparing is confidered 

as the Treafon, the Overt-ASs as the means made ufe 

of to efFcftuate the Intentions and Imaginations of the 

Keil. t» Heart. And therefore in the Cafe of the Regicides, the 

ItidiBnAent charged that they clid traiteroufly compafs 

and imagine the Death of the King. And the taking oflr 

His Head was laid, among others, as an Overt-Ad of 

Compaffing : And the Pcrfon who was fuppofed to have' 

given the Stroke wasconvided on the fame Indidment. 

From what hath been faid it folfoweth, that in every 

Ir.dl£lment for this Species of Treafon, and indeed iot 

V. Chap. 2:. levying War, or adhering to the King's Enemies, a& 

Se£t.. 15; Overt- AS muft be alledged and proved. For the Overt- 

h6t is the Charge to which the Prifoner muft apply hi> 

Defence. But it is not neceffary that the whole Detail 

of the Evidence intended to be given fhould be fct forth: 

The (Common Law never req^jired this ExaQnefs, nor 

doth the Statute of King Wil/iam, which will be confi- 

dered in it's proper Place, require it. It is fufBcient that 

the Charge be reduced to a reafonable Certainty, fb that 

the Defendant may be apprized of the Nature of it, and 

prepared to give an Anfwer to it. 

And if divers Overt Afts are lafid aitd hnt dne proved, it 

will be fufEcient, and the Verdift niuft be for the Grown. 

And therefore, where diters Overt-ASs are laid, and 

the IndiSment in Point of Form happeneth to be fi^ulty 

I. Male t>2. with .regard to fome of them, the Court will not quam 

4. St. Tri. i^ for thofe Defe6ts. Becaufe that would deprive the 

^^Jf'*^i^ . Crown of the Opportunity of proving the Gvert-ASf 

6. bt. In. ihat are well laid. 

Layer. 

SE C T. a. SECT. 1. I faid in the laft SeSiort, that in tTie Cafe 
of the King, the Statute of Treafons hath with great Pro- 
priety retained the Rule, Voluntas pro fadio. The Princi- 
, pie upon which this is founded is too obvious to need 
much Enlargement. The King is confidered as the Head 
of the Body Politic, and the Members of that Body are 
•onfidered as united and kept together by a political Uni^ 

ofl 
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4ti with him and with each other. His Life canaot> in C H A Pi 
the ordinary Courfe of Things, be taken awdy by trea- L 

fonable Pradices without involving a whole Nation in 
Blood and Confufion. • Confcquently every Stroke level- 
led at his Perfon is, in the ordinary Courfe of Things^ 
levelled at the public Tranquillity. The Law therefore 
tendereth the Safety of' the King with in anxious, and 
if I may ufe the expreffion* with a Concern bordering 
yfiort Jealojify. It eonfidefeth- the wicked Imaginations' 
of the Heart in the fame Degree of Guilt as if carried in- 
to a6lual Execution, from the Moment Medfures appear^' Hale 119. 
to have, been taken to render them effeSluaU * And there- Keil. 17, 
fere^ if Confpira tors meet and confiilt how to kill the 
King, though they do not the-n fall uport any Scheme for 
that Purpole, this is an Overt- Aft of compaffing hig 
Death ;<and fo are all Means made ufe of, be it Advice*; 
Perfuafion or Command, to incite or encourage others to 
commit the Fa£t, or to Join in the Attempt, And every: 
, Perfon who but aflenteth to any OveiJtures for that 
I Purpofc will be involved in the fame Guiljt. ; : 

, And if a Perfon be but once, prefent at a Confultati-Kcil. 17. ai; 
I on for filch Purpofes and contealetK it, having bad a pr^^/^. St. Tri. 

vious Notice of the Defign of the Meetings this is an £vi-68o. 
; dence proper to be left to a Jury of fuch Affent, though , 
j the Party fay or doNothing at fuch Confultation. The 
i Law is the fame if he is Prefent at niore. than one fuch 
I GonfuUation, atid doth not Diffent -or make a Difcovery*: 
Bpt in the Cafe of once falling Jlnto the Coippany of. 
jConfpirators, if the Party met them accidentally or up* 
iin fome indifferent Occafion^ bare Concealment without 
ixpnfs Affent will be but Mifprifion of Treafon. The > , 
Law was formerly more ftwO: in' this Refpefil; Si tfiBradl. de co- 
tempus difJimulaverit'Vel fubticuerit, j^t/df// confentiens £«f ron. c. j.S. !• 
JiffehtieriSi erit fedu^or Domini Regis manifejlus* ^ 

SECT; 3. T'he Care the Law hath taken for thcSECt. 3:. 
^perfbnal Safety of the King is not confined to Adions or 
Attempts of the more flagitioiis Kiftd, to AffaiBnation or 
Poifon, or othdr Attenipts direfifcly and immediately aim- 
ing at his Life, It is extended to every thing wilfully and 
deliberately done or attempted, whereby his life may be 
endangered. And therefore the enterins; into I»Ieafures for 

N Z dc- 
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CHAP, depofing or imprifoning him, or to get his Peffbn into thtf 

J Power of the Confpirators, thefe Offences are Overt- 

AQs of Treafon within this Branch of the Statute. For 

Experierce hath fliewn that between the Prifon and the 

Graves of Princes the Diftance is very fmall. 

SECT. 4. SECT. 4. Offences which are not fb perfohat as 
thofe already mentioned, have been with great Propriety 
brought within the fame Rule; as having a Tendency, 
though not fo immediate to the fame fatal End; And 

Dr Storv's therefore the entering into Meafures in Concert with 

Q2^{q^ Foreigners or others in order to an Invafioti of the King- 

dom, or going into a foreign Country, or even pur- 
pofmg to go thither to that End end. taking any Step/ in 
Order thereto, thefe Offences are Ovcrt-AQ.s of Com- 
paffing the King's Death. 

4. St. Tri. Lord Prejion and two other Gentlemen had procured 

a Smack to tranfport them to France, but were flopped 
before they got out of the River, and their Papers feized. 
Among the Papers was found a Scheme intended to be 
laid before the French King or his Mini/lers for Invad- 
ing the Kingdom in Favour of the late King James the 
Second ; with many Letters, Notes and Memoranda, all 
tending to the fame Purpofe. Lord Prejion upon his 
Trial infifted among other Matters, that no Overt-AH 
' was proved upon him in Middlejex, where all the Overt- 
Ads were laid, for he was taken with the Papers in thft^ 
County of Kent, But the Court told the Jury, that.ir 
. upon the whole Evidence they djid believe that his Lord* 
fhip had an Intention of going into France and to car- 
ry thofe Papers thither for the Purpofes charged in ibeln^ 
di^meht, his taking Boat at Surry Stairs, which are in 
• Middlefex, in. order to go on board the Smack. was a 
fufficient Overt-A£t in Middlejex. Every Step taken 
for thofe Purpofes was ah Overt -A^. Chief Joflicc 
Uoltf Chief ]\\&\ce Polkxfen, .2ii[i Chief Bar«n Atkins 
tielivered thciJ- Opinions Jeriatim, to this Pujpofe, all th^ 
Other Judges prefeo^concufringi .. 

THEOfFence of inciting Foreigners to invade the King- 
dom is a Treafon of fignal Enprmity. In the (owed Efti- 
mation of Things and in all poffible Events, it is an At- 
tempt on the Part of the Offender to render hts Country 

the 
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the Seat of Blood and Defolation. And yet, unlefs the C H A P. 

Powers (o incited happen to be aQually at War with us J^ 

at the Time of fuch Incitement the Offence will not fall 

within any Branch of the Statute of Treafons, except that 

of compafling the King's Death, And therefore fincc 

it hath a manifeft Tendency to endanger the Perfon of 

the King, it hath in ftrid Conformity to the Statute, 

and to every Principle of fubftantial political Juftice, 

been brought within that Species of Treafon of com- 

pafling the King's Death. Ne quid detrimenti RefpublU 

ca capiat. 

SECT. 5. Lord Coke feemeth to have been of Opi-SECT. 5, 
nion that an Offence falling under one Branch of the Sta*3 Inft. 14, 
tute cannot be decmtd an Overt- A6t of a different Spe-Sum. 13. 
cies of Treafcn. I believe Lord HaUdxA once fall into 
the fame Opinion ; for in his Summary fpeaking of Con- 
' fpiracy to levy War, he faiih, it is no Overt-Aft of Com^^ 
pafling the Kmg's Death, becaufe it relatetb to a dijlin^ 
Treafon, But Hale altered his Opinion. And it is every i. Hale 1 19. 
Day's Experience that many Offences falling direQly and — 1 23. 
by Name under other Branches of the Statute, may be 
brought within this of compafllng the Kipg's Death.* 
Levying War is an Overt-Aft of compafling; and un* 
der the Limitations ftated in the next Chapter, Confpir* 
ing to levy War likewife is an Overt- A6i: within this 
Branch. And fo is a treafonable Correfpondence with 
the Enemy, though it falleth more naturally within the 
Claufe of Adhering to the King*s Enemies, And in the^ Vent. 3i<. 
Cafe of Patrick Hardingy the raifing Men with Intent to 
dethrone the King, and fending them abroad to join for 
that Purpofe with the ►^orcesofiVflwr^ then at open War 
with us, which had the Overt-AA been properly laid 
Would have fallen within the Claufe of Adhering, was 
ruled to be an Overt- AQt of compafling the King's Death. 
And in Lord Prefton^s Cafe before cited, he and the 
other Gentlemen were indiSed upon both Branches 
of the Statute, Compaffing the Death and Adhering, And 
the compofing, procuring,* and fecreting the treafonable 
Papers, their taking Boat to go on Board the Smack, 
and carrying the Papers with them in order to be 

♦ See Stat. 29^ H. 6. Jack Cade*% Rebellion was deemed an 
Overt Aft of compafling. See Chap. z. S. 3. 6. 8. touching 
thefe Matters. 

N r made - 
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CHAP, raadc ufc of in France fpr -the treafonable Purpofcs charge 
L in the Indiament, thefe FaQs were all laid as Qvert-AQs 
of i<?/4 Sptcies of Treafon. . 

5ECT. 6. S E C T. 6. How far Words or Writings of a fcditi. 
(Dus Nature may be conildered as Overt- ASs/within 
this Branch, of the Statute hath been the Subjed of much 
Debate. In Mr. Sidney*^ Cafe it was faid, .JrniiJr^ (|f 
^gere. This is undoubtedly true under proper Liinitan- 
pns, but it was not applicable tp his Cafe. . .Writing be- 
. ing a deliberate h8i and capable of fatisfaSory Proof ceCr 
tainly may, under fome Circumftanccs, with Puhlkationht 
. an Overt- Aa of Treafon. And I freely admit that had 
the Papers found in Mr. Sidney's Clofet been plainly r^ 
lative to the other treafonable Pra^ices rA^r^^rf ^«'^ 
Indi^menty they might have been read in Evidence agaioft 
him, though not publiftied. ^, ' 

f. The Papers found in Lord Prepn's Cuftody, thol« 
found where Mr. Layer had lodged them, the intercept- 
ad Letters of Dodor * Hen fey, >yer^ all read jn Evidence 
as Overt- Aas of the Treafon refpeaively charged on 
them, . And William Greg's intercepted Letter niight in 
like manner have been read in Evidence, if hehadp'J 
( himfelf upon his Trial. For thofe Papers and Letteri 

; were written in Profecution of certain determinate rurr 

.pofes which were, all treafonable and thep in Conteffl" 
i • plation of the Offenders, and were plainly connefied wi 

P them. , But Papers not capable of fuch conneftion wbilt 

it they remain in tjie Hands of the Author unpubliftj^^ 

J Mr. Sidney's did, will not make a Man a Traiton borfl 

j Bale in the place laft cited mentioned two Circupft^"^^^ 

\\ as concurring to make Words roiiuced to Writing v/ver ' 

p Aas of compaffing the King's Death, that tbey he p^tf' 

I lijhed, and that tbey import Jucb Compajfing.. . 

I Cro. Can ; True it is that in Peacbam's Cafe a MS. Sermon ib 
1 Mj,/ ^ which werefome treafonablePaffages found in ^^^ "'^[ 

/ ' never, for aught appeareth, preached or publilhed^^j^ 

' tended to be fo, was thought to bring him ^'^^^-j 

j Branch of the Statute ; and accordingly he was rofl 

I ' • See the Cafe of Henfy and Greg, in the next 0»V' ^ ** 

I * ''— - ^ ' GuiltJ> 
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Guilty, but nof txeruted. For whatever Rule the Court CHAP. 
jof King*s Beiich, where he was tried, might lay down^ l^ 
** Many of the Judges, faith Croie, were of Opinion that 
** It was not High Treafon." This Cafe therefore weigh- 
tth very little j and i)o great Regard hath bee|i paid to 
it ever fince. 

And perhaps ftill lefs Regard will bp paid to it if it be 
confidered that the, King, who appeareth to have had the r . - 
Succefs of the Profecution nmuch at Heart, and took a 
Part in it unbecoming the Majefty of the Crown, con- 
d^fcend^d.-to inftrutb his Attorney-General with regard Bacon. 
10 the proper Meafures to be taken in the Examination of * 
the Defendant. That the Attorney at his Majefty's 
jGommand fubmitt^d to th^ Drojdgery 0/ founding thp 
Opinions of thje Judges upon the Point of Law, before it 
was thought advifeable to rifque it at an open Trial. 
That the Judges were to be fifted feparately and foon, . 
hefrre they could have an Opportunity of conferring together. 
And that for this Purpofe four Gentlemen of the Profef- 
fion in the Service of the Crown were immediately dif- 
patched, one to each of the Judges ; Mr. Attorney him- ' 
felf undertaking to PraSice upon the Chief Juftice, of Coke, 
whom fome Doubt was then entertained. 

Is it poflible that a Gentleman of Bacon's great Ta- 
lents could fubrriit to a Service fo much below his Rank 
and Chara^r i But he did fubmit to it, and acquitted 
himfelf notatiy in it, ' 

Avarice, I think, was not his ruling Paflion. But 
whenever a falfe Anibitjon ever reftlefs and craving, over 
heated in the Purfuit off the Honours which the Crown 
alone can confer, happeneth to ftimulate an Heart other- 
wife formed for great and ho<ble Purfaitjs, it hath frequent- 
ly betrayed it into meafures full as mean as Avarice itfelf 
could hav^ fuggefted to the wretched animals who live 
tnd die under her Dominion. For thefe Paflions, how- 
ever they may feem to be at Variance, have ordinarily 
produced the fame EfFeQs. Both degrade the Man, both 
contra<a his Views into the little Point of Self-Intereft, 
and equally fteel the Heart againft the Rebukes of Con- 
fcience, or the Senfe of true Honour. 

Bacon having undertaken the Service, informeth hit 

Majefty ip a Letter addreffed to him that with Regard to 

' N4 Three 
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CHAP, Three ,of the Judges whom he nametli, he had fmall 
J Doubt of their Concurrence ; ** Neither, faith he, am 

«« I wholly out oj Hope^ that my Lord Coke bimfelfy when 
** / have in SOME dark Manner put him in Doubt thsi 
** be /ball be left fllgne^ will not continue ftnguhr^^ 
Thefe are plain naked FaQs, they need no Ccfmraent.* 
Every Reader will make his own Reflefiions upon ihem. 
I have but One to make in this Place. This Methodof 
foreftalling the Judgment of a Court in a Cafe of Blood 
then depending, at a Time too when the Judges wcrerc- 
removeable at the Pleafure of the Crown, doth noHonour 
to the Memory of the Perfons concerned in a Tranfadi- 
on fo infidious and unconftitutional; and at the fame 
.Time greatly weakeneth the Authority of the Judgment. 

SECT. 7. SECT. 7. As to mere Words fuppofed to be treafon- 

r •/ : ;. able, they differ widely from Writings in Point ot real 

Malignity and proper Evidence. They are often theEf- 

feftof mere Heatof Blood, which in foroe. Natures other- 

Vife well difpofed, carrieth the Man beyond the Bounds 

of Decency or Prudence. . They are always liable to great 

;Mifconftru&ions from the Ignorance or Inattention of the 

Hearers, and too, often, from a Motive truly Criminal. 

lAnd therefore I choofe to adhere to the Rule which hath 

been laid down on more Occafions than one fince theRe- 

. . volution, that loofe Words not relative to any AS or Dffis,* 

4. Tn. 581. ^re not Overt-Aas of Treafon. But Words of Advice 

-^^^^ ■ ' or Perfuafion, and all ConfuUations for the traiterousPur- 

' pofes treated of in this Chapter are certainly fo. • They 

are uttered in Contemplation of fome traiterous Purpose 

adually on Foot or intended, and in Profecution of \^' 

I. Hale in. : Lord Chief Juftice Half was of Opinion that bare 

•*-! I c. 323. Words are not an Overt- AS: of Treafon; Coke wasof tne 

3, Inft, 14,, fame Opinion. Hale hath treated the SubjeS prettymuck 

; , . / at large, and I fhall not repeat his Argument, flut Imuft 

: ♦ See ^area's Letters in the 410 Edition of his Works, 
1740, Lett. III. 112. 114. 116. 117. Others of his Letters 
ftqw that the fame Kind of Intercourfe was kept up between , 
ihe King and his Attorney- General with regard to many Ca* 
/es then depending in Judgment, in which the King wasplea^' 
ed to take a Part, or thought his Prerogative concerned. \^^' 
ticularly in the Cafe of one Oiuen executed for treafonable 
Words, in that of Mr. Oliver St, John touching the BenefOj 
Jence, in the Difpute between the Courts of King's-BenchajJ* 
Chancery in the Cafe of the Prupmunire, and in thcProceed* 
ings againft the carl and countefs of Somerjit^ 
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fay, that I think his Reafons founded on temporary AQs CHAP* 

t>f AGts fince repealed^ which make fpeaking the Words J,- ' 

therein fet forth Felony or Mi/demeanor are unaniwerable. 

For if thofe Words, feditious to the laft Degree, had 

betn deemed Overt-A6is within the Statute of Treafons', 

the Legiflature could not with any Sort of Confiftency 

have treated them as Felony or Mifdemeanor. * 

The fame Ufe may be made of the Afts pafled in the 
Trme of the late Queen for the Security of her Majef-4. Anna $,. 
ty's Perfon and Government, and of the Succeflion to 6. Ann« ^. 
the Crown in the Proteftant Line. Thefe Afts, provide, ' 
that every Perfon who fliould malicioufly, advifedly and 
direftly by Writing or Printing afBrm, that the Queen 
'was not the Rightful Queen of thefe Realms, or that 
the Pretender had any Right or Title to the Crown, or 
that any other Perfon had any Right or Title otherwife 
than according to the A&s paffedYmce the Revolution for 
fettling the Succeflion, or that the Legiflature hath not 
fufficient Airhority to make Laws for limiting the Suc- 
ceflion, fhall bq guilty of High Treafon and Tuffer as a 
Traitor. And then EnaQ, that if any Perfon (hall ma^ 
licioujly and direBly by preachings teaching or advifed 
Speaking declare and maintain the (iaiiie, he fhall incur the 
penalties of a Pr<^mw«/V^. 

I will make a fhort obfervation or two on thefe Afts. 

ifl. The Pofitions condemned by them had as direo; 
a Tendency to involve thefe Nations in the Miferies of 
an intefllne War, to incite her Majefly's SubjeQs to 
--withdraw their Allegiance from her, and tp deprive her 
of her Crown and Royal Dignity, as^ny General Doc- 
trine, any Declaration not relative to Anions or DeftgnSf 
could pofiibly have. • And yet in the Cafe of bare Wordsj 
Pofitions of this dangerous Tendency, though maintain- 
ed ma^icioujlyy advifedly , and dire^ly^ and even in the So- 
lemnities of Preaching and Teachings are not confidered 
as Overt-ASs of Treafon. 

2dly> In no Cafe can a Man be argued into the Penal- 
ties of the Ad by Inferences and Conclufions drawn from 

♦ The like ufe hath been made of temporary Statutes 
which make Words in certain Cafes Treafon. But I do not 
build upon them, I rely oa thofe which make Words Felony 
•r Mifdemeamr* 

what 
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CHAP. ^^*^ ^^ ^^^^ affirmed. The criminal Pofitidn muft bf 
J dire^ly maintained^ to bring him within the Compafs of 

thefe AQs. 

3dly, Nor will every rafli, hafly^ or unguarded Ex- 
pre{fion» owing perhaps to natural Warmth, or thrown, 
out in the Heat of Difputation, render any Perlbn Cri- 
minal within thefe A^ ; the criminal Do^^rine muft b^ 
maintained malicioujly and advifedly. 

Such Caution did the Legiflature ufe in framing thefe 
Statutes made in the Zeal of the Times, Amoft lauda« 
ble Zeal it was, for Purpofes of ho lefs importance than 
, the Security of her then Majefty's Perfon and Govern- 
ment, and of the Succeffion to the Crown in his prefent 
Majefty's Royal Houfe. A Caution formerly ufed in fi- 
milar Cafes, and not unworthy of Imitation in framing 
future ASs of the like Kind, if any fuch fh^ll be thought 
neceflary, and which may ferve as a faithful Monitor ia 
the Condu6): of Profecutions for Words or Writings fupr 
pofed 10 be treafonable, but not relative to any treafona- 
ble Meafure then on Foot or intended to be taken. 

JEPT. f SECT. 8. The Rule I cited in the laft Sedion from 
the State Trials is in my Opinion very properly guard- 
ed, being confined to Words, not relative to any AB or 
T>efigri, . For .Words conneded with FaQs, or expreffive 
of the Intfjntion of the Speaker, may under fome Circum- 
ftsnces bring him within the Statute of Treafon. Croba* 
gan being beyond Sea faid, " I will kill the King of fif^- 
«* land^ if I can come at him," and the Indidment after 

Kell 13. fehing forth the Words, charged that be came into Eng* 

I. Hale 116. land for that Purpoje. 

Cro. Car. ' In this Cafe the Words though laid in the Indidment 

Siz* as one of the Overt- AQs, could not be fo properly deem- 

ed an Ovcrt-Aaof Treafouy as an Evidence againftthe 
Man out of his own Mouth. Quo animo be came int9 
. St. Tri. England, The traitcrous Intention proved by his Words, 
45. converted an Adion innocent in itfelf into an Overt- A£t 

of Treafon. 

|r .J Lord Chief Tuftice Keiling hath cited this Cafe from 

«i • '3* Croke very imperfeSly, and hath drawn a Conclufion from 

i% which if properly ftated it would not have borne. He 

faith 
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f^ith it was rcfolved « that in Cafe a Man be indiaed C H A F. 
^ only for Words, that is not High Treafon. But if a ^ J^- '' 
**, Man be indi£led for compaffmg the King's Death,' ' .• 
" there'the Words may be laid as an Overt- A£l to prove 
that he compaffed the Death of the King, as it was in 
the Cafe of Crobagan ; who beirtg beyond Seaj fpoke 
" thefe Words, / will kill the King if I can come at him': 
** and afterwards he came into England and was taken 
'/* and indided for compaflGng the King's Death ; and 
'" t-hofe Words laid as an Overt- AQ: and proved, and he 
" had Judgment of High Treafon." 

' ' From the Cafe thus cited And the Rule that is ground- 
ed on it, a Reader would be induced to conclude that the 

'Words were the only Overt-Afb laid, which is far front 
"being the Truth of the Cafe. • 'Tis true, the Words 
were laid as an Overt- Ad, but they were iiot the only 
•Overt-AS: laid ; for the Indi6lmerit further chargeth that 
■the Man came into England for the Purpofe of Killing the 

^ King, This Material Part of the Cafe is entirely drop- 
ped : and co'nfequeintly this Cafe, thus pattially ftated, 
,doth not eftablifh the Doctrine in the Latitude there laid 

»down. t\ .\\ '.' '.;.-:' r r.;- ■ ^ . ' 

\ « The Author in the fame Page endeavoureth to put 
■ Writings and Words upon one and the fanie Foot, 
I *** Words, faith he, fet down in Writing are an Overtr 
['** AS to prove the Compaffing the King's Death, and 
i •*^ Words fpoken areth^ fame thingi // tbey he proved. 
j " And Wprds are the natural Way. for a Man wherebj 
I '" toexprefs the Imaginations of the Heart." 

His Lordfhip reafoneth in this Paflage as if he con- 

fidered the Overt-Ads required by the Statute, mere- 

I ly as Matters of Evidence^ tending to difcover the Ima. 

• ginations of the Heart. ' Overt-Ads undoubtedly do dif- 

r cover the Man's Intentions : but I conceive they are not 

1 to be confidered merely as Evidence, but as the Means 

\ fnade ufe of to EffeBuate the Purpofes of the Heart. 

I With regard to Homicide^ while the Rule Voluntas 

\ pro faflo prevailed, the Overt-Ads of Compaffing 

; "^^ere fp confidered. In the Cafes cited by Coke ther^ ^ j^^ ^ 

^ere plain flagitious Attempts upon the Lives of the 

Parties marked out for Deftrudion. And though in the 

Cafe of the King Overt-Ads of lefs Malignity, and 

kaving a more remote Tendency to his Deftrudion, are 

1-w. .... witK 
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CHAP. ^'>^^ ff"^^^ Propriety deemed treafonable ; yet dill tbey 
j are confidered as Means to effe^uate^ not barely as Evh 

dence of the treafonable Purpofe. Upon thisrPrinciplc 
"Words of Advice or Encouragement, ard above all, Con- 
fultations for deftroying the King, very properly come 
under the Notion of Means made vje of for that Purpofe. 
But loofe Words not relative to Fafts are at the worfti 
no more than bare Indications of the Malignity of th; 
Heart. 

Keiling in the Place laft cited faith, he feethnoDif-' 
ference between Words reduced in Writing and Words 
/token. But as I have already faid, the Difference ap- 
peareth to me to be very, great, and it lieth here. Se- 
ditious Writings are permanent Things, and if publifted 
they fcatter the Poifon far and wide. They are Aftsof 
Deliberation, capable of fatisfaSory Proof, and notordit 
,liarily liable to MifconftruSion; at leaft they arefubmit- 
ted to the Judgment of the Court, naked and undifguif* 
cd as they came out of the Author's Hands. Words are 
tranfient and fleeting as the Wind, the Poifon thcj fcat- 
fer is at the worft confined to the narrow ^^ircleof afev 
Hearers. They are frequently the Effeft of a fuddcH 
*rranfport, eafily mifunderftopd, and often mifrepofted 
IjDfd Cb»ef The learned Publiflier of Keiling\ Reports in his Pre- 
JnC Holt, face puttelh the Reader in Mind of two ^ara in- 
fertcd in their proper place in the Margin of the Book, 
<« Which,** faith he, « may be fit to be confidered by 
<« the Learned.'* • One of them flandeih againft thisve-< 
ry Partage, <« yet ^are^ becaufe of the different Opi- 
** nions. But Words may explain the Meaning ofanM* 

The Learned Judge feemeth to have intimated b» • 
own Opinion in this cautious Manner rather ixoxR^ 
Regard he had to the Memory of his Predeceffor, and 
by Reafonof the Diverfity of Opinions upon thcPoint> 
than from any doubt he himfelf entertained about it. 
For the Rule 1 {lave alreadv mentioned touching Wof4 
not relative to Anions or Defignsy is his own : He laid »t 
down with the Concurrence of the Q>urt} in both the 
Cafes to which I have referred. And it exaflly fe"^" 
in with the marginal Note I have jiift cited, that Wofw 
' '* may explain the Meaning of an Aft,'* and like^"* 
ivith CrobagarC% Cafe as reported by Qrok^ and cited by 
Hale. ' . 
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Tms Rule differeth in fome roeafure from the Refo- CHAP. 
iution in I^ne^s Cafe. As it is reftraujed to Words not L 

relative to Anions or Defigns ; bbt under that Limitation 
it perfeQIy agreeth with it. It is agreeable to the Spirit Cro. Car. 
and Meaning of the Statute of Queen Mary, which a-*^5- 
mong other Mifchiefs arifing from the Multiplicity of ' 
Treafons mentioneth this, " that many Perfor.s had fuf- *• ^^^^^ ^^ 
" fered fliameful Death for Words only, without any o-** ^ '• 
** ther Opinion, Fa6t, or Deed." 

And it is founded in Reafon^ Equity^ and found 

Policy. ^ 

I faid at the Beginning of this SeSien that Lord Coie 
was of Opinion that bare Words are not ah Overt-AQ of 
Treafon. This Opinion he foundethy7«^fy upon the Sta- 
4ute of Treafbns ; for he thought that at Common-Law, 
,Words alone might be an Overt- A6t of Compafling theS^ Inft* $• 
King's Death. And Bra^on and the other Authors, who 
wrote before the Statute, are cited in fupport of this 
Opinion. BraSon and Brittm are cited to the fanle Pur- 
pofe by Stanford, . fib 

None of the Authors either of the learned judges ' ' * 
hath cited do in exprefs Terms maintain this Dodrine, 
nor can I colled from what they have faid that they at 
all favoured it. The Word Machinatus, ufed by Bra^on 
And Fleta, iii itfelf importeth nothing like it. And con- 
hefied as it is with the other Words Aufu temerario Ma-- 
cbinatus, it importeth nothing lefs than fomething done 
^r attempted againft the King's Life. 

The Word Compajfer made ufe of by Br iff on and the 
Mirrorm the Paffages cited by Coke proveth Nothing: it 
Can prove nothing in a Queftibn which turneth fingly on 
the trufe Senfe and full Extent of the Word itfelf. 

The Words Pralocuius fuit Mortenii^c, iifed by Brac^ 
ion zndFleia in fetting forth the Subftance of an Appeal of 
Treafon, and the Words Pur par I er tiel mort ufed by Brit^ 
ton for the fame Purpofe, do in Sound come much hearer 
to the Point. But Sounds will go a very little way towards 
fixing the meaning of an Author, unlefs the Senfe and Cotir 
hedion of his Words be attended to. Bra^on and Flets 
give us but the Subftance of the Appeal, and that very 
ihortly. Brit ton is more full> Cyface /' cncuf or f on Appeal 
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(y levying JVdr and adhering to the King's Enenm 

LORD Chief Juftice Hale fpeaking of fuch unlaw- 
ful Aflemblies as may amount to a levying of War 
i. Hale. 131. within the 25. E. 3, taketh a Difference between thofe 
141. 150. to InfurreSions which have carried the Appearance of an 
1 53. Army formed under Leaders, and provided with militaij 

Weapons and with Drums, Colours, &c. and thofe othet : 
diforderly tuipultuous Affemblies which have beendrawji' 
together and conduced to Purpofes manifeftly unWoli 
, but without any of the ordinary Shew and Apparatus of 
War before-mentioned. 

I do not think any great Strefs can be laid on tbatDif-^ 
tinSion. It is true that in Cafe of levying War, the 
IndiSments generally charge, that the Defendants were 
armed and arrayed in a warlike Manner ; and whei^ 
the Cafe would admit of it, the other Circumftances of 
Swords, Guns, Drums, Colours, &c. have been added. 
But I think the Merits of the Cafe have never tumea 
fingly on any of thofe Circum fiances. 

In the Cafes of Damaree and Pur chafe which are the 
r. Sc£t. 7. '^^ printed Cafes that have come in Judgment on the 
Point of conftruftive levying War, there was nothinj 
given in Evidence of the ufual Pageantry of Warj no mi- 
litary Weapons, no Banners or Drums, nor any regultf 
Confultatioii pi-evious to the Rifing. And yet the Want 
of thofe Circumftances weighed nothing with the Court* . 
though the Prifoner's Council infifted much on that Mat** 
tef. The Number of the Infurgents fupplied th'e Wai? 
of military Weapons ; and they w6fe provided '^itlf 
Axes, Crows, and other Tools of the like Nature, pro- 
per for the Mifchief they intended to effefl:. 
Furor Artna tninijlrat. 

S E C T. 1 . SECT. I. The true Criterion therefore in all thefeCafeJ^ 

hi^o Animo did the Parties afTemble. For if the AfFembg 

DC 
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1 be upon Account of feme private Quarrel, or to take R(*- C H A. P. 

venge of particular Perfops, the Statute of Trealbns haih ji 

already determined that Point in Favour of the Subje&. 

'** If, faith the Statute, any Man ride armed openly [So 

*^ the Word Defcouvert ought to have been -r enderedj 

** or fecretly w'wh Men of Arms again ft any other to 

i" flay or to rob him, or to take and keep him 'till he 

I " make Fine for his Peliverance, it is not the Mind of 

y* the King nor his Council tl^at in fuch Cale it fhall 

.f* be judged Treaion ; but it (hall be judg'.d Felony ov 

f* Trefpais accord ng to the Laws of the Land of old 

:** Times ufed and according as the Cafe requircth." 

•Then immediately tolluvverh another Claufe which reach- 

th to the F.nd of the Statute ; and provideth tliat, if 

fuch Cafe or other like the Offence had thentofore been 
idjudged Trealon, whereby the Lands of the Offenders 

d come to the Crown as forfeit ; the Lords of the Fee 

ould notwithflariding have the Efcheat of fuch Lands, 

ving to the Crown the Year, Day, and Waft. 
I will make a fhort Obfervatioa or two on thefc 
Claufes. 

iftj The firft Claufe is evidently declaratory of the 
^ommon-Law, it (hall be adjudged Felony or Trefpafs - 
Uccarding to the Law of the Land of old Time ufed. The 
rad hath a RetrofpeS to fome late Judgments in which 
tthe Common-Law had not taken Place ; and giveth a 
[fpeedy and efFeSual Remedy to Lords of the Fee who 
^iad fufFered by thofe Judgment^. 
' 2dly, The Words of the firft Claufe defcriptive of the 
Offence, << if any Man ride, armed openly or fecretly 
"with Men of Arms" did in the Language of thofe • 
|Times, mean nothing lefs than the aCTembling Bodies of 
[Men, Friends, Tenants or Dependants, armed and gr- . 
f^'ay€d in a warlike Manner in order to efFe6l fome Pur- 
ipofe or other by Dint of Numbers and fuperior Strength, 
i And yet thofe AfTemblies fo armed and arrayed, if drawn 
together for Purpofes of a private Nature, were not 
deemed treafonable. 

3<ily* Though the Statute mentioneth only the Cafes 
rf affembling to kill, rob, or imprifon,. yet thefe, put as 
they are by Way of Example only, will not exclude others 
l^Hich may be brought within the fame Rule. For the re- 
tofpeaive Claufe provideth that, « if in fuch Cafe or other 

O ** liki 
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CHAP." ''*^ >^ ^^ been adjudged"— what are the other like 
jj^ Cafes? all Cafes of the lik^ private Nature are^ I appre^ 
hend, within the Rcafon and Equity-of the AS. The 
Cafe of the Earls of Gloucefler^nd Heref^rd^ and maay 
I. Hale 80. pthcr Cafes cited by Halty fome before the Statute rf 
>3S' H9* Trcafons, and others after it, thofe Affemblies* though 
^^' attended many of them with Bloodihed and with the or- 

dinary Apparatus of War, were not held to be treafou- 
able A(iemblies. For they were not in Conftru£tido i\ 
Law, raifed againft the King or his rdyal MajeHys 
for Purpofes of a private> perfonal Nature. 

^ * * • . _ • 

S E p T. 1. SECT. 2. Upoh the fame Principle and within tbc 
Reafon and Equity of the Statute, Riflngs to mabraioi: 
frivate Claim of Right, Of to deftroy pariieulat Inck^ 
fares, or to remove^uifances which affeded or weft 
thought to affed in Point vf Interefl the Parties affetM 
for tbofe Purpofes t or to break' Prifoiis in order to reteli 
particular ' Perfons without any other Circumfl^nce i 
/Aggravation, have not been held to amount tolevjiif 
War within the Statute. 

V And i^n ithe fame Principle and within the fameE* 
quityof ithe Statute, I think it was very rigjhriy beU kf 
five of the Judges,Nthat aRifingof the Weavers ina» 
I. Hafef i43rahout Londom to deftroy sdl Engine- Looms,* a Machine 
f ? * H^* : .; ' which enabled thofe of the Trade who made ofe of it ta 
tinderfell thpfe who had it hot, did not amount to kvf 
in^War within theStatiite; though great Outtages we« 
coimmitted on that Occafion, not only in Lotuhn but in 
the adjacent Counties, and the Magiftratesand Peacti^ 
Officers were fefifted and affronted. . 
I EoR thofe Judges' confidered the whole AS^ir metdf 
as -a private ^atrel between Men of t Be fame '^rade ahsi 
■the life of it^poirticular Engine'i nvbieb thofe concerned k 
ibe 'Ripng thought detrimental to them. Five of the Jadges 
indeed /were of a different Opinion. But the Attorney- 
General thought proper to pfoceed againft the Defendaas 
as for a Riot only. I ^ V ^-. ^- , ■ - ' 

SECT. 3. SECT. 3. But every Infurreftion whichln Judgment 
crLaw is intcwicd againft t^P^rfon of the King be itta 

• ;..*. ..-. : . .. . ; dethroflS 
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^dethrone or imprifon him, or to oblige him to alter his C H A P. 
iMeafures of Government, or to remove evil Councellors jj 
^om about him, thefe Rifings all amount to levying War 
githin the Statute; whether attended.with the Pomp and 
Jrcumftances of open War or no. And every Confpira* 
y to levy War for thefe Purpofes, though not Treafon 
^ithin the Claufe of levying War, is y^t an Overt- AS 4. St. TrL 
rithin the * other Claufe of compaffing theKing*sDeath.6l3. 614- 
or thofe Purpofes cannot be effeded by Numbers and 
n Force withaut jnaanifeft Danger to Jiis Perfon. 

SECT. 4. Insurrections inorder to throw dowjiep r t 

UIl Indofures, to alter the eftabliflied Law or change Re- ^ * ' 4* 

%ion, to inhance the Price of a// Labour or to open alJ 

Trifons, all Rifings in order to effeS thefe Innovations of 

puMc and general Concern by an armed Porce^ are in 

onftruSion of Law high Treafon, within the Claufe 

levying War. For though they are not levelled at the 

terfon of the King, they are againft bis royal Majefly. 

Ind betides, they have a direS Tendency to diflblve all 

ic Bonds of Society, and to deftroy all Property and all 

iovernment too, by Numbers and an armed Force. Iri- 

irredions iikewife for xfAvtS\x\% national Grievances, or 

^X the Expulfion of Foreigner? jin general, or indeed of 

iny fingle Nation living here und^r the Proteflion pf the 

ting, or for the Reformation of real or imaginary Evils 

'' a public Nature and in wbicb tbe Infurgents have no 

fcial Interefiy Rifings to eflFea thefe Ends by Force and 

fumbers, are by ConftruSion of Law within the Claufe 

)f levying War. For they ^vt leyelled at the King's 

^rown and royd Dignity. 

« 

SECT. 5. It was adjudged in, the 16. Car. i, a Sea-gECT < 
^on of great Agitation, that goinjg io Lamhetb-Houje in a i. Hale il'i. 
Warlike Mariner to furprize the Archbifhop, who was a 15a. Cro. " 
rrivy-Councellor, it being w/VA Drums and a Multitude Car. 583.' 
pto the Number of 300, was Treafon. Benftead's 

This is a very imperfed Accpunt of an Infurreaion^^fe* 
which hath foundaPlace m thebeilHiftories of thatTime. 

* The Summary p. 13. laycth down a different ?Lule and 
Xo doth J. Inft. 1 4. Bar th^ Law is miftaken in thofe Books. 

O « Th« 
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Whitlock, 


The Tumult happened on Monday the i tth of il&y 164I 
about Midnight. On the Tburjday following the fpeoi 
Commiffion under which the Judges fat" was openedaai' 
proceeded upon ; and Benjlead z Ring-leaJer in the To- 
muh was conviSed, and within a very few Days after* 
wards executed. 

It is not eafy from the (hort Note of the Cafe given bj 
the Reporters to collet the true Grounds of thisRelb- 
lution. But the Hiftory of the Times will enable ustij 
form a probable Conjedure concerning them. J 

On the fifth of May the Parliament was diffolvedfl 
the general Diflatisfaaion of the Nation. Aiid» ^'^W 
jgreatly increafed the ill Humour of the People, the Coft 
vocation was by a new Commiffion impoweied tocontij 
nue fitting, notwithftanding the DifTolution of thePtfj 
liament. Jlnd the Blame and Odium of both theje wi^ 
puJar Meafures were laid upon ^e Arcbbijhop* 

On Saturday the ninth qf that Month a Paper 
pofled up at the Exchange exhorting the Apprentices 
rife and fack the Archbiftiop's Houfe upon the U^^ 
following. And accordingly on that very Day an AtteiB] 
Clarendon. was ms^e upon Lambeib-Houje by a R^ble of»<*f 
Thoufands ; with open Profeffion and ProteftaticD, /^ 
tbey would tear the Arcbbijhop in Pieces. 

It were to be wifhed that the full Import of theU 
pofted at the E^iccbange^ in Confequence of which the Afe 
tempt was made, had been fet out : and alfo that we vcJ^ 
informed what was the Cry among the Rabble at theiuj 
of the Attempt, more than that they would tear thcArc» 
bifliop in Pieces. Thefe Circumflances, could ^^^°!fj 
^hem, would probably let us into the trueReafon anoW 
lives for the Rifing, and confequently into ^be Reafotj^J 
Grounds of the Opinion of the Judges. For if it ^'"*J 
pear by the Libel or by the Cry of the Rabble at ifl«^ 
Houjey that the Attempt was made on Account of M» 
fures tbe King bad taken or was tben taking at the InH 
Hon as tbey imagined of tbe Arcbbijhop ; that the Rabw 
had deliberately and upon a public Invitation attempt 
by Numbers and open Forcey to take a fevere Revengf T 
the Privy-Councellory for tbe Meajures tbe "^^^^^'^ J 
taken or was purfuing y if this may be fuppofd to b« 
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afe, I think the Suppofition is not very foreign, the CHAP 
founds and Reafons of the Refolution would, in my ij 
pinion be fufficiently explained, without taking that lit- 
We trifling Circumftancc of the Drum into the Cafe, 
pon fuch a Suppofition, the Cafe came within the Rea- , 
n of Talboi^ Cafe 17. R. 2, cited by Hale, And I}- Hale i39, 
bink too within the Rules laid down in the two prece- H^* ^6o« 
ing Sedions. But without the Help of fome fuch Sup- ^^5* 
[K)fition> I fee nothing in the Cafe as flated by the Re- 
port, which can amount to High Treafoh* 

^' SECT. 6. Btjt a bare Confpiracy for efFeaing aSECT. 6. 
ifing for the Purpofes mentioned in the two preced-ing 
e^lions and in the next, is not an Overt-Aft of com- 
fling the King's Death. Nor will it come under at\y 
tcies of Treafon within the 25. £. 3. unlefs the Rifing ^ tt u j*, 
effe^ed. And in that Cafe the Confpirators as well a^i * 
eASors will all be equally guilty. ' For in High Trea- 

bn of all Kinds, all the Participes Criminis arcPrinpipaJs. 

^. It muft be admitted that Conipiracies for thefe Pur- 
fes have been adjudged Treaibn. But thofe Judgments 
ere founded, on the temporary Afit of 13. Eliz. which 
ade compaflling to levy War, declared by printing, 

^riling, or advifed fpeaking, high Treafon during the 

life of the ^een: 

!; There was an AS in the 13. Car. 2. to the fame Pur-Keilin? !•, 

jjofe on which fome Profecutions were founded.; but that 20. 

Aa expired with the Death of the King. 

■/SECT. 7, The Cafes, of Damaree and Purcbafe foropo'Ti 

Beftroying the Meeting-Houfes of Proteftant Diffenters, ^^/ * 7« 

wing the laft in Print that have come in Judgment up- 

(^ the Doftrine of conftruftive levying War ; and harv- 

ing been ruled upon Confi deration of former Precedents, 

twill ftate them fbmewh&t largely from the printed 

Trials. 

• THElndiaments charged that the Prifoners withdraw-g^g g gj^ 
fflg their Allegiance &c. and confpiring and intending toTri. 218* 
lifturb the Peace and public Tranquillity of the King- to 285. 
iom did traiteroufiy compafs, imagine, and intend to le- 
jy and raife War, Rebellion, and InfurreSion againft the 
Qa^en within the. Kingdom : and that in order to com- 
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CHAP. P^^^ ^^ effeft thofe their traiterous Intentions and Ifflt 
y * ginations, they on the Day of at 

* with a Multitude of People to the Number of 500 ann* 
ed at\d arrayed in a warlike Manner &c. then and there 
tratteroufly aflembted, did tratteroufly ordain» prepare 
and levy W ar againft the Qaeen^ againft the Duty of 
their Allegiance &c* 

It appeared upon the Trial of thefe Metij which t 
attended in the Students Gallery * at the Old Bayly, that 
upon the i. March 1709 during Dr. SacbeverelPs Trials 
the Rabble who had attended the Do3or from Wejimih 
- ; fier to his Lodgings in the temple, continued together a 

ihort Space in the Kings Bench Walks ^ crying among ©• 
ther Cries of the Day,- Jkwn with the Prefiyteriant» 

At length ft was propofed^by whom it was not Rnowo# 
to pull down the Meeting-Honfes^ and thereupon dicr 
Cry became general, tkvon tviib the Meetitig-Houfes ^ asA ^ 
fome Thoufands innnediately moved toward a Meet* 
ing-Houfe of Mr. Surges a Proteftant DilTentihg Mini- 
fter ; the Defendant DamareCi a Waterman in the Queen's. 
Service and in her Livery and Badge putting himfetf at \ 
the Head of them, and crying come on Boyrg PJl kadyoit§ \ 
down with the Meeting^Houfet^ They foon demoli&ei 
Mr. Burges^s and burnt the Pews, Pafpit, and other 
Materials in Lincoln^ s Inn Fields. After they had finiib^ 
cd at that Place, they agreed to proceed to the rejl c/ 
the Meeting-Houfes, And hearing that the Guards were 
coming to difperfe them, they agreed for the greater Dif^ 
patch to divide into fiver al Bodies, and to attack different 
Houfes at the fame Yime. And many were that Night in 
Pa^t demoliihed and the Materials burnt in the Street. 

The Prifoner Damaree put himfelF at the Head of a 
Party which drew off from Lincoln* s Inn Fields and de- 
moliflied a Meeting-Houfe in Vrury^Lane, smd burnt the 
Materials in the Street ; ftill crying they woolid pvA 
them all down that Night. 

* This little Circumftance is mentioned for the Salce of 
the Students of the Inns of Court ; who coming properlj 
habited in Students Gowns have a Right to the Ufe of the 
middle Gallery on the Left Hand of the Court durrog the 
Trials. The Officers who make Money of the GaUerks 
have fometimes behaved with Rudenefs towards the Stndenoi 
but the Court upbn Complaint hath conftantly done them 
Juftice. 
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' WhiI'B, the Materials of thi« Houfe were burning,' G H A R 
i^e Prifpner Furjchaje who had riot, for aught appeared^ J[^ 
|een bpfori^. concerned in, the Outrages of thit Nighty 
[dime .up to thi^ Fire very drunk ; and with his drawti 
iSixrord in, his Handi encouraged the Rabble irr what they 
^re doing. And incited them to reiifl the Guards who 
ere theU; juft come to the Fire in order tp difperfe the 
tihitude. He: lit;ewife afTauU^d the commanding Of* 
cr >yith his drawn Sword, and flruck fcvcral of their 
rfes with the lame Weapon. And then advancing 
5irards the Guards cried out to the Rabble behind him, 
jg«f m ioyty ril lofe my Life in the Caufe^ I iuill figbi 
i&eieft of ib^hii . ' . / : v • ; 

1^^ Upon the Trial of Gatitarei the Cafes referred to be- 
fe in.ScSk. 4, and 5. .were cited at the Bar, ^nd all the 
dges pre^nt wefe of Opinion ^that .the Prifoner was 
ilty of the High Treafon charge^ upon hiip in the In-. 
Jdment . . fior here was a Rifing wJ th an avowed Inten-. 
jljbn to denrioUfli all M^eting'HoufesJhgenerafi and this, 
pbtent jhey jtarried into Execution' as far as ihkj were, 
^^le. If^the Meeting-Houfes of Prpteftant. I)iffenters 
^ad been eie^ed and fuppor(ed in Defiance of afl Law,' 
S Rifing in br^f r to deftroy, fuch Houfes in general, . , 
[%Quld baye fallen under the Rule laid down, in iTW/in^ Keil. 'jUi 
[with. .regard jto. the dcjmolifliing^^// Bawdy-H^ufes.. Bu( 
ifticc theMeeting-Houfes,of ProteflahtDiltcji^ are jiy 
ft^Tpleratrqn-Aft taken under ihe Prote^on^qf the 
^aW|^ the Infinreaion; in the prelent Cafe yas to. be con-r 
|iiderc^ as a pubijk: pecJaration ,by Ae Rabble agauift. 
tjiai Aa, aftd an Attempt to render it ineflfeaual by Num^ 
hrs and open Porce. - „. . . « '■.: ... ' : 

'f ; AccQRbjrNQLY Da/WflW was found Guilty, and had 
Judgment of Deatli ^ in C^s of High Trcafon., : 
i But he was pardphed and foop afterwirds reftored to 
his Badge. ati4 Livery, wKicli.he wore to the Peath of 
Ae C^een. jft^r Majefty's new Advifer$ did not ^hoofe 
tahavjB the Pawn of their Adminiftration ftained with 
Mie Bipod of one of DoSor SacbeverelPf. dbleji Advocates. 
..WiTfi regard! to the Cafe of Punhafei there Was feme 
l^iyerfity of Opinion among the Judges prefent at his 
Trial : bjecaure it did not appear upon the Evidence that 
«« had any Concern in the original Rifing, or was pre- 
fent at the pulling down any of the Houfes, or any waya 
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CHAP. 2iclivc in the Outrages of that Night ; except his Beha- 
lf viour at the Bonfire in Drury-Laney whither he came by 
mere Accident, for aught appeared to the contrary. 
8. St. Tri. The Jury therefore by the DireQ:ion of the Court 
jja. to 557. found a ipccial Verdict to the EfFe£t already mentioned, 

Ui ON this fpccial Verdict, vhich in Subftance took 
in the whole Tranfa^tion on the firfl: of March, the 
Judges unanimoufly refblved, that for the IJLeafons men- 
tioned at Datnaree's Trial, he and the others concerned 
with him in the demolifhing and rifling the Meeting- 
Houfcs v/ere guilty of High Treafon in levying War 
againft the Queen. 

As to the Cafe of Furchafe^ Chief Juftice 'Jrmu 
Juftice Powell and Baron Price were of Opinion that up- 
on the Fads found, he was not guilty of the Charge in 
the IndiSment. But all the reft of the Judges differed 
from them. Becaufe the Rabble was traiteroufly affeni- 
bled, and in the very A6t of levying War when Purch&fi 
joined them, and encouraged them to proceed, and af- 
faulted the Guards, who were fent to fupprefs them. 
All this being done in Defence and Support of Perfoni 
engaged in the very Adl of Rebellioriy involved him in fhe 
Guilt of that Treafon in whi^h the others were en- 

gag':^d. . n . . 

This Man hkewife was pardoned. His Cafe in Point 

of Law and of real Guilt too, came far fliort of fl«- 
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«ECT. 8. StCt. 8. The joining with Rebels in an Aaof 

Rebellion, or with Kntmies in A£ts of Hoftilityj will 
make a Man a Traitor : in the one Cafe within the 
Glaufe of levying War, in the other within that of ac- 
hering to the King's Enemies. Eut if this be done for 
Fear of Death, and while the Party is under a^ualForce, 
and he taketh the firft Opportunity that ofFereth to make 
his Efcape, this Fear and Compulfion will excufefiirn. 
It is however incumbent on the Party who makethFf^^ 
and Compulfion his Defence, t6 (hew to the Satisra&^oj 
of the Court and Jury, that the Compulfion continued 
during all the Time heftaid with the Rebels or Enemies. 
I will not fay that he is obliged to account for every 
Day, Week, or Month. That perhap? would be impoffij 

, lie. J\nd therefore if an original Force be proved; an<i. 
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tbePrifoner can (hew, that he in earneft attempted to ef- C H A P« 
cape and was prevented ; or that he did get off and was JL 
forced back, or that he was narrowly watched, and all 
PalTcs guarded ; or from other Circumftances, which it is 
impoflible to date with Precifion but when proved ought 
to weigh with a Jury, that an Attempt to efcape would 
have been attended with great Difficulty and Danger ; /d 
f- that upon the ivbole He may be prefumed to have continued 
f *mQng tbem againji bis Willy though not conjlanily under an 
I cdual Force or Fear of ifnmedidte Death, thefe Circum- 
I ftances and others of the like Tendency proved to the 
; SatisfaSion of the Court and Jury, will be fufficient to 
\ cxcufe him. 

I ' But an Apprehenfion though eter fo well grounded, 

F of having Houfes burnt or Eftates wafted or Cattle de« 

flroyed,* or of any othef Mifchief of the like Kind, will 

, not excufe in the Cafe of joining and marching vviih Rfe- 

f beis or Enemies. 

f Furnishing Rebels or Enemies with Money, Arms, 
I Ammunition or other Neceflaries will Prima Facie, make 
[ • Man a Traitoi*. But if Enemies or Rebels cortie with 
I a fuperior Force and exaft Contributions, or live upon 
I the Country at free Quarter, Submiffion in thefe Cafes 
I is not crirninal. Vox flagrante Bello the jfiis Belli taketh 
I Place, 'tis the only Law then fubfifting. Arid Submifli- 
I on is a Poitit of the higheft Prudence to prevent a great- 
I tr public Evil. 

i And the bate fending Money or Provifions (except in 

I the Cafe juft excepted) or fending Intelligence to Rebels 

! or Enemifes^ which in moft Cafes is the moft effe8:ual 

; Aid that can be given them, will make a Man a Traitor, 

though the Money or Intelligence (hould happen to be 

intercepted. For the Party in fending did all he could ; 

t the Treafon was compleat on his Part though it bad riot 

'• the Effe^ he intended. 

The Cafes cited in the Margin did not in Truth turn 
fingly upon the Rule here laid down, though I think the 

\ * Thefe Points were fo ruled in the Cafe of M'Groivther 
and of many of the Scotch Prifoners on the Special Commiffion 
in Stfrrjf, A^ 1 746. V. the Report. . - 

t So ruled by the Judges alfembled in January 1707. itt 
the Cafe of William Gregg. MSS. Tracy y Dod, Price and Den- 
ton, And by the Court Qf B. R, 7riri, 31. Geo. 2. in the 
CzS%Qf\}i.Henfey, 

RuIq 
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CHAP. Rule may very well be fupported. . Tot Greg was liidided 
U^ for compajphg the L>eatb of the Queen,' and zXiofor adbe^ 

ring tojfer Enemies ; and Henjey^s IndiSment was in the 
Se£L 4* 5. fstme Form, and fo was Lord PreftotCi cited in the laft 
Chapter. And the writing and (ending the Letters of 
Intelligence, which in the Cafes of Greg and Henjej were 
fiopped at the Pop-(ipcei\i^% laid as an Overt; Aft of both 
th6 Species of Treafon.' . So that adntiitting for .Argu- 
ment's Sake, which is by no means admitted, that it veas 
not an Overt- AS of Adhering^ fince, the Letters never 
came to the Enemy's Hands and confequently no Aid or 
Comfort wais a3iiaUy given^^ct the bare vfiting" and 
fending thein to the Poil-Omce in order to be delivered 
to the Enemy was undoubtedly aii Overt-Aft of the 
other Species of Treafon. In Greg's Cafe the Judges did- 
refolve that it was an Overt-A& of both the Species of 
Treafon charged on him, AnJ in Hen/e^s the Cbnr^ 
^(fepted that Opinion and cited it with Approbatioii. 

. ThoU6h the Cafes of thefe Men were in Subfiance 
the fame, the Charge againft them varied in one Parti* 
culaf. Greg^s IndiSment ^hargeth that tlie Letters wer^ 
felit from the Place where the Venue is laid /in/d Parts be- 
yond the Seas (in Partes Tranfmarinas J to be delivered to 
the Enemy., Hen/ey% with much, greater Propriietyf 
and agreeable to the Truth of the Cafe, chargeth that 
the ^ Letters were feht from the Place where the yenue 
is laid, to be delivered in Parts beydnd the &as tio the 
Enemy. As the Letters never went abroad this was Uo^' 
doubtedly the fafer way of tayiiig the Charge. 

SECT. 9. ^ECT. 9. An Aflembly armed and aitayed in a 

Salk. 63 5. wairlike Mariner for any treafbnable Purpofe is Eellum le* 

<* St. Trl SJ^'oatumy fhoughnot Bellumj>ercuJirum. Lifting and march* 

Vaughan s j^g are fufficipnt Overt- Afts without Coming to a Battfe 

Tk f ^^ AQion. So cruifing on the Kriig^s SubjeSs under i 

e Ame Prencb Comtpiifion, France being then at War with us, 

was held to l^e adhering to the King's Enemies, though 

i!i6 other A£t of HoAility was laid or proved. 

* Greg pleaded guilty to his Indictment and was executed. 
See fome Account Of hioi in Surnet*i Memoirs ad Vol. p. 
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CHAP 

Sect. to. Attackinc the King*s Forces in Op* yr 
pojition to ihAutbofity upon SLMsLtchoTin Quarters isle-gp^il* 
I vying war agatnft the King. But if upon a fudden Quar- ' *^* 

rel, from fomc AflFront given or taken, the Neighbour- 
hood ihould rife and drive the Forces out of their Quar- ^ 
ters» that would be a great Mifdemeatior» and if Death 
ihould enfuq it may be Felony in the AiTa'ilants : But it 
iviil not be Treafon^ becaufe there was no Intention a- 
gainft the King's Perfon or Government 

SECT. II. Holding k Caftle or Fort againtt theSECT. i«: 
i King or his Forces, if a^ual force be ufed in order to keep 
\ fojetjiont is levying War. But a bare Detainer, as fuppofe 
t by mutting the Gates againft the King or his Forces^ 
f* without any other Force from within^ Lord tiale con- j j|^ ^^ 
ceiveth will not amount to Treafon. But if this be done^l^^ ^^ 
in Confederacy with Enemies or Rebels, that Circumftance 
txrill make it Treafon ; in the one Cafe under the Claufe 
of adhering to the King's Enemies, in the other under that ' 
\ of levying War. So if a Perfon having the Cuftody of a i . Male }6^ 
Caftle or Fort deliver it up to the Rebels or Enemies, by 169. 
Treachery arid ih Combination with tbem, this is high Trea- 
fen within the A6t : in the former Cafe Vis levying War, 
, it the latter 'tis adhering to the King's Enemies. But 
fnere Cowardice or imprudence, though it might fubjeft 
a Commander m fuch Cafe to Death by the martial Law^ 
wifi n6t amount to Treafon. 

SECT. 14. States ih a^al Hoftility with U8,SECT. la: 
though no War be folemnly declared, are Enemies with- 
in the Meaning of the AS. And therefore in an Tndid« 
ment on the Claufe of adhering to the King's Enemies, it 
is fufiicient to aver that the Prince or State adhered to /> 
an Enemy, vfithout fhewing any War proclaimed. And the 
FaS, whetherWar or no, is triable by the jury ; and pub- 
lic Notoriety is fuftcient Evidence of the FaS. And if 
the Su^ed of a foreign Prince in Amky with us, invad- 
tth the nlingdom without ConrniifTion from his Sovereign, 
he is an Enemy. And a Subjefi of England adhering to 
him is a Tmitor within this Claufe of the ASt. Or if an 

Alien 
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CHAP. Alien Amy aSeth in an Hoftile Manner againft us under 
jj a CommiiHon tronn a Prince or State at Enmity with us, 

c St Tri ^^ ^^ ^" Enemy within the hdi. And adhering to him 
Vaurhan's ^^ Treafon within this Claufe. 

Cale. Salk. So if a SubjeQ o{ England maketh aSual War on the 

635. King's Allies engaged with him againft the Comraon 

< St. Tri. Enemy, as was the Cafe of the Stales General in our 

Vaughan'i Wars againft France in the Time oi King William arid 

Cafe. xht late Queeni this is adhering to the King's Enemies, 

though no Act of Hoftiliry is committed againft the King 

or his Forces. For by this the common Enemy \i 

firengthened and the King's Hands are weakened. 

SECT. 13. SECT. 13. In Profecutions for thefe Treafons 


well as for that of compsflingthe Death of the King, 


as 

5 Tri. 21. 22.0vert-AS of the Treafon muft, as I have already ob- 
Vaughan*s fcrved, be charged in the Iridiftment and proved. This 
Cafe. Salk. Rujg \^ grounded on the Words of the Statute, which 
634. S. c. being a declaratory Ad muft be ftri6lly purfued. The 

&e Ch^ I ^^^^^* ^° ^^"'^^ Purpofe are <' Where a Man doth corn- 
2 J P* • << pafg^ ^^ — ^j. jf JJ y[2,x\ do levy War againft pur Lord 

** the King in his Realm, or be adherent to the King's 
*\ Enemies in his Realm giving them Aid or Comfort 
** in th6 Reahn or el fe where, and thereof be [provM- 
. *' menti u e. upon full Proof] attainted of open Deed." 
2 Vent. 316. And therefore it will hot be fufficient to all edge general- 
and Vaugh- Jy that the Defendants did levy War or adhere. But 
an's Cafe. }„ j^p former Cafe it muft be alledged that they did af- 
femble with a Multitude armed and arrayed in a warlike 
Manner and levyed War, And in the latter, ASs of Ad- 
herence muft be fet forth. 

But the particular Fa6ts done by the Defendants or i 
Detail of the Evidence intended to be given need not be 
fet forth in either Cafe. The Common-Law, as I have 
already faid upon a like Occafion, never required thu 
Exadnefs : and the Statute of Kins; William doth not 
7, W. 3. make it neceffary to charge particular Fafls, where it 
was not neceffary before. This was agreed by the Judges 
at a Conference on the Cafes of Dama^ee and Purcbap 
before cited. MSS. Tracy and Denton. And in the 
Cafes of EenJIeadj and Mejfenger and Vaugban before ci- 
ted, and of the Perfons concerned in the Rebellions or 
J 715 and 1 745 J it was not thought neceffary. 
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chaP- 

lU. 
CHAP, III. 

Touching the A51 of the 7. William III. for regth 
tating Trials in Cafes of ^reafon and mfprifio'n 
of Treafon. 

BISHOP Sttrw^/ informeth us that this Aft pafifed Burnet', V. %. 
after a long Struggle, contrary to the Hopes and 141. 143, 
Expectation of the Perlons then at the Head of Affairs. i6i, 
" The Defign of it," he faith, " feemed to be to make 
" Men as fafe in all treafonabie Pra6tices as pofTible.'* 
This is a grievous Imputation on the Perfons who for- 
warded the Bill in either Houfe of Parliament, and might 
}iave been fpared. But I believe it was iht Language of 
many, and the Opinion of fome of the Party with which 
the Biihop flood conneSed. 

Had the Bill required two Witnefles to the fame Fa6k 
at the fame Time, as his Lordfliip faith it did, it would 
indeed have rendered Men very fecure in treafonabie 
Pra6lices : but then it will be difficult to reconcile this to 
what he faith in a few Lines afterwards. For after fet- 
ing forth the Subftance of fome of the principal Claufes, 
particularly that relating to two Witnefles to the fame 
Fa£k at the fame Time he addeth, « all thefe Things 
" were in tbemjehes juft and reafonable : and if they had 
" been moved by other Men and at anatber Time, they 
^' would have met with little Oppojttion,'^^ 

The Bill did not come to the royal Aflent during the 
Scffiot^ it wa^. brought into Parliament. For the Claufe 
which requireth that all the Peers fhall he lumtnoned 
upon a Trial of a Peer for Treafon or Mifprifion of 
Treafon^ a Provifion founded in found Senfe and ftrifb 
Juftice, was aJded by the Lords : and the Bill with that 
Amendment fent back to the Commons, who difagreed 
to the Amendment : and fo the Bill dropped for that 
Seflion, 

In a fubfequent Seflion the Commons fent up their own • 
Bill again, and the Lords added their Claufe, which, faith 
the Hiftorian, " was not eafily carried ; for thofe who 
^* wifhed well to the Bill looked on this as a Device to lofe 
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CHAP.'' it» as no doiiht it was, and therefore oppofed it : but 
]j[ '< contrary to the Hopes of the Court the Conunons 

A* i6qc. '' ^^^ fo defirous of the Bill, that when it came down 

Kennef 8 Hift/' ^^ ^^^"3 ^hey agreed to the Ciaufe* And fo the Bill 

3d Vol. 699. '' pafled and had the Royal Aflfent/' 

701. Some Reflexions nught be made upon the ^irit of 

Fadion which poflefled both Sides* in this G>mpetition 
of Parties, but I forbear. And proceed to offer a few 
Obfervations on the feveral Parts of the Ad. 


SECT, I. 


SECT. %. 


SECT. I. My firft Enquiry will be, what Trcafons 
are within the Ad, and how the Law (tandeth with Re- 
gard to thofe that are not. By the general T^nor of 
the Ad it extendeth to fuch High Treafons only where- 
by ** any Corruption of Blood may or (hall be made to 
<< the Offender or his Heirs and to the Mifprifion o{ 
" fuch Treafons." 

The firft and fecond Sedions are exprefly confined to 
thofe Treafons, iind the Mifprifion of them: and all the 
other Claufes, except thofe relating to the Trial of 
Peers, and to the Rejedion of Evidence of Overt-ASs 
not laid in the Indidment, ufe Words of plain Reference 
to the Treafons mentioned in the firft and fecond Sedions. 
And the 1 3th Sedion e;Lprefly excludeth the Treafons of 
Counterfeiting his Majefiy's Coin, the Great Sealj Privy 
Seali Signet, and Sign Manual. 

Th;^ Cafe of Petty Treafon therefore ftandeth upon 
the Foot it did before this Ad, and (o do the Treafons 
that are exprefly excluded. And 9II the Treafons crea* 
fed by Ads faving the Corruption of Blood ftand like- 
wife on the fame Foot.' 

The ^atutes faving the Kood are, 5 Eliz. c. i. S. 
10. II. 12. concerning t]he Pajpal Supremacy, 5 Eliz, c. 

II. 18 Eliz. c. I.— — 8, 9 W^. 3. c. 25. and 15. 

16 Geo, 2. c. 28. touching the Coin. I do not recoi- 
led any more of that Kind. 

SECT. 2. Having mentioned thefe Ads facing the 
Corruption of Blood, t will take Notice of a remarfaible 
Difference In the wording of them, though fomethingfo- 
reign to the prefent Enquiry, They all agree jin faving the 

BIood> 
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Blood, but the ASsof Queen £//z. go further and pro- G H A P. 
'v\&t thit '* no forfeiture of Lands fliall be hut during the jlj^ " 
<« Life of the Offender?^ Thefe Words are omitted in * 

the Afl: of Kiu^ William tr\& in that of Georg£ ad 
And therefore with Regard to the Treafons created by 
thefe ASs, the Lands of the Offender will be forfeited 
tb the Crownj though the Blood of the Heir remaineih 
uncforrupted.' 

In the Cafe of Felony, a bare faving the Corruption 
of Blood preferveth the Defcent to the Heir; becaufe in 
that Cafe the Lord" of the Fee becometh intitled by way 
of niere Efcheat, propter defeStufn Sanguinis ; and confe- 
'queritly wTiile the Blood of the Heir remain6th uncor- 
rupted there can be no Efcheat. But in the Cafe of High 
Treafon the Forfeiture, fometimes but improperly call- 
ed >^z Royal Efcheat ^ accreweth to the Crown of whom- 
foev^r the Land i^hoMtn, propter deli^timt^iienti/. 'And 
doubtleft the Offenc^ is not purged by fuch faving Clauf^ 
'though the Blood of the Heir is faved. 
•' This Diftinaion was taken in a Caufe in the Exche- 
quer in Kidy 1 709^ 'between Kirton (a Truftee for Baron ^ 
'Lovell) iM'Horton iand others. One Norton hsid a LeaH^ 
to him and his Heirs during thre^ Lives^ and was attaint- 
ed for one of the Treafons touching the Coin created 
by the 8 th and 9th of King Wiltidm, , Baron Lovell got a 
Grant front the 'Crown of this Leafe. It was held by 
Ward and Bury^ Price diflentirig, that this Leafe was 
forfeited io the Crown, dhd decreed accordingly. And 
in Jantiafy 1 709$ the Decree 'was affimied in Parliament 
by Advice of all the Juflices of both Benches, except 
HoUy who was abfent, and -Powf // who diflented. Trevor 
and 7racy held that there is no difference between fuch 
a Leafe and an Eftate of Inheritance; for the Heir under 
fuch a Leafe taketh by Defcent, to which Powell agreed. 
But moft of the Judges confined therofelves to the Cafe 
of a freehold Leafe; and would not give any Opinion MS. Tracy, 
vith regard to an Eftate of Inheritance. and Salk. 8j« 

SECT. 3. A Qgeftion mav pofliLly be made wherfierS E C T. 3. 
the Benefit pi this A^ ts to be extended to all Treafons 
Working Corruption of Blood created by Subfequent A£Iff 
^ • wherein 
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CHAP, wherein-the Benefit of the Ad is not faved by fpecial 
jji Provifoe r.becaufe the Legiflature, which is prefumed to 
a W q c i.^.^ nothing in vain, hath in fome Inftances made exprefs 
2 4. Aan. c, Provifion for that Purpoie. 1 (hould not have mentioned 
i^. this as a Matter of Doubt, if Lord * Hale had not in a 

fimilar Cafe, I mean touching the Extent of the Statutes 
of E, 6, entertained a doubt grounded on the fame Pre- 
fumption. For my Pan, I think the Benefit of the AS 
odght to be extended to Profecutions for all Manner of 
hi'^Ii Trtaums, working Corruption cf Blood ani not within 
t\tt Exceptions, though created by AGts fubfequent toit» 
The Words of the Aft take in every poflible Cafe, •' J(l 
** and every Perfon or Per fons that Shall be accufed or 
** indidcd for high Treafon, &c.'* the Principles and 
Views upon which the Legiflalure proceeded, as they arc 
fee forth in the Preamble, will govern every future Cafe 
under the like Circumflances. And the known Rules of 
Condi ucllon oblige us to conftrue an AQ: fo beneficial, 
as liberally as may be ; that is, to extend It as far as the 
X.etter, and efpecially the vifible Scope and Intention of 
it will warrant Us. 

Arguments founded on a general PreCumptionof the 
Wifdom and CircumfpeSion of the Legiflature always 
will and ou8:ht to have their Weight. It hath been faid, 
and many Times with great Propriety, that the making 
fpecial Provifion in certain Cafes by ftatute implieth that 
the Law had not before provided for thofe Cafes; for the 
Parliament doth nothing in vain. This is a good general 
Rule, but it is very well known not to be univerfally 
true. But admitting it was fo, yet m^ny valuable Pur- 
pofes, which Wifdom and a juft Concern for the public 
Welfare will fugged, may be anfwered by an expreft 
Provifion, not in itfelf of abfolute indifpenfible Neceffity : 
fometimes for removing Doubts where different Opinions 
have been entertained ; and at other Times out of abun- 
dant Caution for obviating Doubts that poflibly may a- 
rife. The Iitftances of both Kinds are numerous and 
need not be mentioned in this Place, One I will men- 
tion becaufe it cometh very near to the prefent Cafc 
and naturally falleth into a Difcourfe concerning Triali 
in Cafe of high Treafon. 

♦ See 1. Hale 297. 324. 2. Hale 287, 288. the learned An- 
tkor fpeaketh with great Uacertainty upon the Queftion. 
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The Privilege of Peerage in thofe Cafes is a Right as C H A £^« 
univerfally known and as well eftablifhed as any Right JH^ 
can poflibly be. It is a conftitutional Right recognized 
by Magna Cbarta. And yet we find fpecial Savings of 
the Right of Peerage in many bf the Ads of PaHiament 
creating new Treafons about the Time of the Reforma- 
tion, and down to the Reiign of James the Firft. Though 
many of thofe A6ls had before declared, that theOfFen- 
ders being con vifted according to due Courfe of Law ^ (hall 
fiifFer and forfeit &c. which rendered ah exprefs Provisi- 
on faving the Rights of Peerage quite ncedlefs. 

These Savings might pofTibly be iriferted outof abun-Stanf. PU 
dant Caution, lefl it fliould be argued (there were I doubt Cor. L. ^. 
in thofe Days Tools of Power capable of arguing) that^. i« 
the Privilege being fbiinded on immemorial Ufa^e, could 
not take Place with regard to Treafons created within 
Tinie of Memory. They mighti I fay, pdfTibly be in- 
ferred to obviate thsit Doubt. And with better Colour 
of Law and Reafon, they might be inferted in the Sta- 
tutes for the Trial of Treafons committed in foreign Parts 
or on the high Seas ; in order to take the Cafe of Peers 
out of the gfeneral Words, by which new JurifdiSions 
unknown to the Law with Power to hear and determine 
fdch Offence^ were ci-eated. But even in thofe Cafes 
the Saving was in nriy Opinion quite unneceffary unlefs 
by way of abundant Caution, though I confefs Stanford 
in the Paflage laft referred to in the Margin* thinketh o- 
therwife. For conftitutional fundamental Rights will not 
be abrogated by general Wofds in Statutes made for fpe- 
tial PurpofeSi 

It is plain that the Legiflature in fucceeding Times 
thought the faving Claufe unneceffary in any Cafe whatfd- 
ever. Fof it is not inferted in one AS novy in Force creat- 
ing -a new Treafoh, fince the Revolution.* Though in 9. W. 5. t; 
feme of them Provifion is made foe the Trial of fuch 13. 14. W. 
Treafons in any County ivitbin tbe Kingdom^ if perpetrated ^' 3- 
IB foreign Parts* And in the Claufe inferted in the 7th of 3* 4 An. 14^ 
Queen i^«w for the Trial of foreign Treafons and Trea- *7« ^*^- *• 

* The temporary Afis againft Mutiny and Defertion made 
'iti Queen Anne^s Time havq Claufes faving the Rights of Peer- 
age with regard to the Offences made Treafon or Felony by ' 
thofe A6ls. And alfo for giving the Benefit of the 7 th of King 
William to all Perfons upon Trials for fuch Treafons. 
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CHAP. SECT. 6. The Prifoner is to have a Copy of tU 
III. whole IndiSmenty but not of the Witnefles Naraesy 

SECT. 6. ^^^ Days at Icaft before the Trial in ofder to enable him 
to advife with his Council thereupon, to plead and make 
his Defence ; his Attorney or Agent or any Perfon on his 
behalf requiring the fame, and paying reafonable Fees 
for the Writing thereof, not exceeding 5/. for the Copy 
of any one one IndiSment. fSe^i i.) 

And \i he defireth Council, the Court where be is to 
be tried or any Judge thereof, fhall immediately upon 
requeft ailign him fuch and fo many Council, not exceed- 
ing two, as he fhall defire : and fuch Council* {ball have 
free Accefs to him at all feafonable Hours, flb/'di) 

He (hall likewife have a Copy of the Pannel of the 
Jurors who are to try him duly returned by the Shenffi 
and delivered to him two Days at leaft before his Trial. 
And he (hall have the like Procefs to compell his.Wit- 
neffcs to appear at the Trial for him, as is ufually grant- 
ed to compel Witnefles to appear ag.iirift Prifoners Ih 
the like Cafe. (Se^. .7) 

7. At. c. ai. The 7th of the late Queen, whenever it (hall full; 
take EffeS, will make fome material Alterations in the 
Law touching Copies of the Indictment and Pannel 
And therefore before I conclude fome Notice fhall be 
taken of it 

At Common- Law no Prifoner in capital Cafes wat 
inthled to a Copy of the IndiSment or Pannel, or of any 
of the Proceedings againft him. Many Perfons, it is true 
have upon their Arraignment infifled on a Copy of the 
whole Indictment, but it hath been conftantly denied. K 

4. Se. Tri. was denied in the Cafe of Lord Pre/ion and the two other 

411. to 414. Gentlemen indiSed with him, by the unanimous Opinion: 
of the Jtidges prefent> who declared that it never had been 
granted, though frequently demanded. And Lord /^(/fort 
having faid that it was granted to Lord RuJfeU HoUioM 
him that he and fome other of the Judges prefent who 
were of Council for that Lord did not advife him to de- 
mand it. *^ For faith he, we knew he could not have if 
« by Law." Lord Prejioriy not fatisfied with this Anf'^*^ 
prayed that Council might be affigncd him to argue that 

Poifltl 
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Point; which the Court unanimoufly refufed, it beings CHAP. 
they faid, a Point that would not bear a Debate. jJJ^ 

^J HE Statute of the 46. £. 3. which had been formerly 
infifted upon by Prifoners in the like Cafe, was much 
prefled in this. It is not in Print among the Statutes, but 
an attefted Copy from the Roll was read at the Prifoner's 
Requeft, and is printed in the Trial. It plainly relateth 
to fuch Records in which the SubjeS may be interefted, 
as Matters •/ Evidence upon ^cjiions of private Right. 
And it enadeth, ** That all Perfons (hall for the future 
" have free accefs to them, and may have Exemplificati'm 
" ons of them whether they make for or againft the 
" King.'* This was the Opinion of the whole Court. 

In the Cafe of Cbarnock, King^ and Keys whofe Trials Ibid. 551. 
came on after the palling this Ad and about a Fortnight 552. 
before it took place, they were denied a Copy of their 
IndiSment ; though they argued with a great deal of 
Plaufibility that they were within the Reafon and Equi- 
ty of the AS at that Time, as much as they would 
have been if their Trial had been brought on a Fort- 
night later. 

In thefe Cafes, and in the Cafe of the Aflaffins whofc 
Trials came on before the Commencement of the A&, 
the Prifoners as foon as they had pleaded, had Copies of 
the Pannels delivered to them ; and their Trials were 
poftponed, that they might be better enabled to conduft 
themfelves with regard to their Challenges. But this 
the Court declared to be Matter of Favour and not of 
Right. And Council and Sollicitors were permitted to 
attend them in Prifon previous to their Trials. This 
likewife was an Indulgence which they could not claim 
of Jiri^ Right, and in bad Times hath been generally 
denied. 

It will not 1 hope be thought fuperfluous to have 
ftortly dated how thefe Matters flood at Common-Law; 
fince all high Treafons not within the A£t, and all Fe- 
lonies, in which I include petit Treafon, .ftand in thefe 
Refpefts upon the Foot of Common-Law. 

Though the Aft mehtioneth only the Copy of the 4' St. Tri. 
Indiftment, yet the Prifoner ought to have a Copy of the 656. 734, 
Caption delivered to him with the IndiSment : for this in 
many Cafes is as neceflary to enable him to conduft 
himfelf in pleading, as the other. This is iiow the con- 
ftam Prs^aicc. 
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CHAP. But if the Prifoner pleadeth without a Copy of the 
HI Caption, as fome of the Affaflins did, he is too late tp 
Ibid. * ^^^^ ^h^t Objeftion, or indeed any other ObjeSipn that 

turneth upon a Defe6t in the Copy ; for by Pleading, 
he admitteth that he hath had a Copy jufficient for the 
Purpojes intended by the //^. 
4. St. Tri, By the Letter of the AS the Copy is to be delivered 

five Days before the Trial, but upon the true Conftruc- 
tion of it, the Copy after the Bill is found, for 'till thcil 
Rookwood. it is no Indiftment, ought to be delivered five Days be- 
Lowick. fore the Day of Arraignment, for that is the Prifoncr'i 

Cranburn. T-nfie for pleading. And the five Days muft be cxclufivc 
,of the Day of Delivery and the Day of Arraignment.* 
So with Regard 10 the Copy of the Pannel, the two 
Days miift be cxclufive of the Day of Delivery and the 
Day of Trial, Thefe Points have been long fettled and 
are now Matters of conftant PraSice. , 
4. St. TrL Though the Words of the Statute lire, that the Pri- 

651 . to 655. foner (hall have a Copy of the Pannel du!y returned by tht 
.Sheriff, yet if the Copy fhould happen to be delivered be- 
' ' fore the Return of the Precept, which upon a bare Com- 

midion of Oyer and Terminer is commonly made re- 
turnable on the Day intended for the Trial, it will be 
fufficient. For it fatisfieth the Words of the Statute 
mnd anfwereth all the Ends of it. 

The little Trad iniitled "The Method of Trial of 
'* Commoners in Cafes of high Trcafon" publiAcdid 
^ . the Year 1 709 by Order of the Houfe of 'Lords direft- 

But. V. 7 An.eth that the Additions of Dwelling-Places and Profeffiow 
•• *■ • ' , of the Jurors be inferted in the Copy of the Pannel; hut 
^ ^i ; the AS doth hot require that ExaSnefs, and the Praflicc 

is otherwife. 

. If the Priforter would avail himfelf of a DefeS In the 
Indiftment by mifwriting, mifpelling, falfe or imfroftt 
lyatin, he muft take his Exceptions, before Evidence ^iven 
in open Court, thefe are the Words of the AGt.(Se^*9') 

' * Upon the Commiffions which (at in Surry and in "^ 
North for the Trialof the Rebels in the Year 1746, the five 
Pays, as I have already faid, were likewife es^clufive of a* 
intervening Sunday ^ that not being thought a prober Day for 
the Prifoner*s adviling with his Counfel or preparing for hu 
Defence. It was fo ordered upon alike Commiffion in the 
North in the Year 17 16* for greater Caution and toobviatt 
pll ObjeQions. But toe Statute doth not require it. 
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But though the Ad is thus worded, the ConftruSi- CHAP 
on of it hath been, that Exceptions grounded on thofe jii 
Miftakes muft be taken before Plea pleaded. And in the 
Cafes of Captain Vaughan already cited and of one Sulli^ 
van at the Old Eailyy O^oher 1 7 1 5 , and of Mr. Layer y the 
Court refufed to hear fuch Exceptions after Plea. It is 
true that in Cranburn^s Cafe the Court did permit hisj. St. Tri. 
Council to take thofe Exceptions after Plea, and in Rook^M&S, Chap- 
wood's after the Jury was fworn. But it ought to be P^^ and Den- 
remembered thefe were Indulgences to the Prifoners up-^^"* 
on a new Aft, and before the Pra£tice was fettled to the ^' ^' ^'j* 
contrary, as it now is. 4-* ^^* *^"' 

I come now to the Privileges the Prifoner is intitled 
to during the Time of his Trial. 

SECT. 7. He is to have the Afliftance of his Coun-SECT. p 
cil throughout his Trial, to examine his Witnefles,* and 
to conduS his whole Defence as well in Point of Fafl: 
as upon Queftions of Law. (Se^. i .) 

At Common- Law no Council was allowed upon the 
Iflue of guilty or not guilty in any Capital Cafes whatfo- 
ever, except upon Queftions of Law. And then only in 
doubtful, not in plain Cafes. I am far from difputing 
the Propriety of this Rule while it is confined to Felonjr 
and the lower Clafs of Treafons concerning the Coin and 
the Seals- I know many Things have been thrown out 
upon this SubjeS, and Inconveniencies fame real fomo 
imaginary, have been fuggefted by popular Writers, who 
feem to have attended fingly to thofe on one Side of the 
Queftion. But it is impoffible in a State of ImperfeQion 
to keep clear of all Inconveniencies ; though Wifdonv 
will always direQ: us to the Courfe which is fubjeft to 
the feweft and the leaft. And this is the utmoft that hu- 
man Wifdom can do. 

In State-Profecutions which are the ObjeQs of this. 
Aa, and are carried on by the Weight of the Crown and 
too often in the Spirit of Party, and are generally con- 
duQed by Gentlemen of high Rank at the Bar, it is ex- 
tremely reafonable to allow the Prifoner the Afliftance of 
Council, to the full extent of the Aft. But this the Com- 
mon-Law did not allow. Accordingly it was refufed to 

* N, S. By I. An. c. 9. the Witnefles for the Prifoner are 
•0 be upon Oath in all Cafes of Treafin $r Fehnjf. 

P 4 «^«''l 
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CHAP, tvcry Perfon" concerned in the Aflalllriation-PIot whofe 

lil. Trials came on after this A^ badpajfed the Royal Ajfent, 

A gt. Tri. ^^' before tbe Commencement of it. And in Sir William 

> Parkinih Cafe the very Day before the Aft took place, 

Holt faid upon the Occafion, « IVe mufi conform to the 

'^* Law at it is at prefent^ not to ivbat it will be TG-niGr- 

** row, W€ are upon our Oatbs fo to doJ*^ Council as t6 

Matters of FaS was likewife denied to Lord Winton and 

to Lord Lovatf being in the Cafe of an Impeachment 

which is excepted * out of thp A6t. But all the Prifcners I 

have mentioned had, through the Benignity of the Times, 

Council to attend them in Prifon previous to their Trials. 

'. Upon the Trial of Iflue^ that do not turn upon the 

Queftion of guilty or not guilty but upon collateral FaQs, 

Prifoners under a capital Charge whether for Treafonor 

Felony, always were intitled to the full Affiftanceof 

Council. , Humpbry Stafford in the iftof Hen. 7. had 

Council on his Plea of Sanduary. Roger Job nf on whofe 

JRfA. 524. Cafe is before reported had Council on the Error in Faft 

5 afligned by him for reverfing his Outlawry, though ina 

Cafe concerning the Coin, And fo had Jobn Harvey zd 

See the Re- every Prifoner in the like Cafe with him upon the Iflue 

port. taken upon the feveral Matters alledged in the Suggeflion 

19. Qea. 2^. filed on the Part of the Crown, purfuant to the Ad of 

the igth of Geo. ad. ' 

V \ . *. ...... 

SPCT. 8. SECT. 8. I come now to the Head of Evidence which 

divideth itfelf into two Branches. • Wbat Number ofWit- 
neffes dotb tbe A^ require, and Wbat Matters may he gi'scn 
in Evidence^ And though I have poftponed the CoBfi- 
deration of this Part of th^ A6t tp this Place, yet what- 
ever will be faid with Regard to Evidence at tbe TM 
imuft be applied to the Evidence which fhall be given on 
tbe Indi^ment. ' 

' I know a Difference hath been taken in the Conftruc- 

t, E. 6. & 5, tion of the Statutes of £. 6. and of Pb. and Ma. between 

1 Ph M ^^^ In^liSment and the Trial. But this Diftinaien ii 

.. 2. Fh. M. entirely without Foundation even upon the Foot of thofe 

* By the zoth of Gesrge 2d. Council is allowed in theCtfc 
of an Impeachment. And with great Reafon, fince (he Dc* 
feodant is ilruggling under the wkQle Weight of the CO0- 
>aOA8 of Qnat Britain. 


OF HIGH TREASON 233 

Statutes. But the prefent AB. hath not left room for C HA P, 

that Diftinction. It ena6leth that «* no Perfon ftiall be I|[^ , 

.'« /W/V7f^, tried, or attainted of any Treafon whereby 

^* any Corruption of Blood may be made to the OfFen- 

/^ dcr or his Heirs or of the Mifprifion of fuch Treafon, 

." but upon the Oaths of two lawful WitneiTes; either 

." both to the fime Overt-A6t, or one of them to one 

"and another to another Overt-A£t of the fame Trea- 

}^ fon: unlefs he (hall willingly ^nd without violence in 

." open Court confefs the fame.^ Or (hall (land mute, or 

." refufe to plead, pr in Cafes of High Treafon fnall pe- 

." remptorlly Challenge above the Number of 35 of the 

}' Jury." (Sea, 2.) 

* " Provided that any Pernon being IndiQed as afore-? 

" faid for any of the faid Treafons or Mifprifions, may 

;" be outlawed and thereby attainted. And in Cafes of 

;" the High Treafons aforefaid where by the Law, after 

.** fuch Outlawry, the Party outlawed may come in to 

/* be tried, he fliall upon fuch Trial have the Benefit of 

." this Aa. {Se^. 3) 

< And it further enaSeth and declareth that if two 

" or more diftinft Treafons of divers Heads or Kinda 

'^' fhall be alledged in one Bill of IndiQment, one Wit- 

." nefs to one of the faid Treafons and another Witnefs. 

<" to another of the faid Treafons (hall not be deemed 

." two Witnefles to the fame Treafon within the mean- 

t« ingof the Aa." (Se^, ^) 

( It hath been generally agreed, and I think upon juft j a a 

Grounds, (though Lord C<?^^ hath advanced a contrary^* ^ * * 

Boarine) that at Common-Law one Witnefs was fuffi- 

cient in the Cafe of Treafon as well as in every other 

capital Cafe. The only Difficulty hath been upon the 

Conftruaion of the Statute of Pb» and Ma, whether that 

Aa hath repealed the Statutes of E» 6. as far as tbey 

make two JVitneffes neceffary in all Cafes of treafon. 

It may poffibly be judged needlefs at this Time to 
enter far into this Inquiry. But fmce the Statutes of 
£. 6. plainly extended to petit Treafon and the Aa now 
under Confideration as plainly doth not, it will not be 
Time altogether mifpent to clear up this Point. For pe- 
tit Treafon ftandeth in this Refpea fingly on the Foot of 
the Statutes of Ed. 6. 
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CHAP. ,1 do not find upon looking over the* ftatc Triab ihf 
III^ in Crown-Profecutions any great Regard was paid to the 
Afts of E. 6, for liear a Century after they were pafled; 
or indeed to the common well-known Rules of legal Evi- 
dence. Though the Authors who wrote in thofe Days do 
fometimes fpeak of the AQs as then in force. In the Cafe 
Dj. 99- loo, oi William Thomas f when they were undoubtedly in forces 
^ they were reiidered quite nugatory by this very extraor- 

dinary Refolution, that oneWitnefs of bis own Knowledge, 
and another by Hearfay from him, though at THS 
Third or Fourth Hand, made two WitneflTesor 
Accufors within the AQs, And in the Cafe of Sir Mffi*- 
J. St. Til. las f Throckmorton which came to Trial the fame Tenn» 
* • no fort of regard was paid to them. For though the Pfr 

foner ftrongly infifted on the Benefit of them, particular- 
ly of that which requireth the Witneffes to be brought 
Face to Face upon the Trial, the Council for theCrowa 
went on in the Method formerly praSifed, reading Ex- 
aminations and Confeflions of Perfons fuppcfed to be Ac- 
complices, fome living and ameJnahUy others lati^ bMpi 
for the fame Treafon, 

In many of the fuccceding Trials the Prifoners wat 
told that the Statutes oi Edw, the 6th were repeakdifU* 
ticularly that which required two Witneffes Face toFacej 
that this Law hath been found dangerous to the CrownJ 
that Witneffes may be prevailed upon to unfay in Cowt 
•what they have faid upon their Examinations; tfiattkc 
ConfefTions of Perfons accufing themfdves are the ftronf 
eft of all Evidence againft their Accomplices ; that that 
^Partners in Guilt are Gens de lour Condition the Statute of 
Treafons % fpeakef h of ; and that Confeflions, though no! 
"figncd by the Party, are of equal Weight with thofe thit 
arc figned. This every Man who will do fo much Penance 
as to read over the State Trials during the Reigns of Queei 
Eliz. and King y^w^/, will find to have been the DoariflJ 
and Praaice of the Times. And I do not fee that the Caft 
of Sir Walter Raleigh ^ whofe Trial having been long fii«^ 
printed and prefixed to his Hiftbry hath been more go** 

: ♦ See the State Trial $ from the ift Queen Mary to tit 
ReftoratJon. 

• t Thefe Cafes came on in Eafler Term i . Mar and t» 
Parliament of the ift and id Ph. and M, did not meet tilliw' 
%femher following. 

• X The Words of the Statute are, et de ceo foit prwJff 
ment /fttaint^^^par Gens de tour Condiiion ; meaning pl*"** 
If the Judicium P0rhm required by Magna Qbarta. 
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i 


OF HIGH TREASON. 435 

jlly read and cenfured than others, I do not fee that CHAP, 
It Cafe> always excepting the extraordinary Behaviour JH^ \ 
rf the King's Attorney, did in Point of Hardfliip differ Coke. 
' Bra many of the former. 

In fucceeding Timesy when People of all Ranks and 
Parties had in their Turn been learning Moderation in 
'ic School of Adverfity, Light began to dawn upon us. 
)rd Coke^ after his Difgrace at Court had given him-^* *""• ^4* 
wfure for cool Reflexion, was of Opinion that the Sta- ^° ^7- -, 
Sites of Ed. 6th touching Evidence are not repealed by r. - ' 
i%. and Ma. that two Witnefles are ftill required in 
Jafcsof Treafon; not barely upon the Indi6lment, which 
ftateth as an Opinion entertained by fome, but alfb 
m the Trial. This as far as I can collect from the 
Tages I have cited was the Refult of all his Searches 
to this Matter ; though he doth not in every Part of 
iPaflages exprefs himfelf with that Light and Precifi- 
which the Importance of the fubjeS required. 
In the Cafe of Mr. Love^ Hale who was Council for 2, St. TrL 
sn, infifted that two Witneffes are neceffary upon the '44 ^i^- f<* 
>ialin Cafe of Treafon, upon the Foot of the Statutes ^73- ^"^ '77' 
'Edw. 6th not repealed^ he faith, in Point of Tejlimony 
the Statute of Pb. SLTid Ma,; and one of the Council Sir Tho. 
1 the Side of the Profecution, who upon the whole ar- Withringtoa. 

»ed.with Candour, admitted that the Statutes of E. 6. •• 

5 not repealed by that of Pb, and M. and that two 
^itneffes are ftill neceffary ; but infifted, that one Wit" 
tfs to one Overt- Ad, and another to another Overt- Aft 
\^he J ame Species pf Treafon zxt two fuiBcient Witneffes 
■Jtbin the Acts. . This Gentleman was the firft I have 
*| with who confidered the Point in this Light; in 
ftich, as I (hall (hew prefently, it hath been confidered 
^rfince the Reftoration, ; 

Hale in his Summary is clear that the Statutes of Ed. Sum. 26z, 
' require two Witneffes to the Petit Jury in the Cafe of . :\ 
if^fon. And this, faith he, ftandeth notwithftanding 
N Stat, of the i. 2. Pb. Ma. But in his Hiftory of the 
leas of the Crown, he fpeaketh more doubtfully. He j jj^j^ ^ j^ 
^ in one Place, that it hath been beldby many that the * ^ 

itutes of E. 6. are ftill in Force notwithftanding i. 2. 
• Af. In another that two Witneffes are required up" 
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CHAP, on the Indiilmenty not upon the TriaL In a Third, aff( 

III. having faid that it is agreed on all Hands that the Stat.i 

». Hale a86. ■^^' and Mtf. taketh away the Necejpty of two WitneffA 

I. Hale 298. o» the Trials he proceedeth to confider the Opinion 

to 300. thofe who argued that th€ Trial being the fole ObjeSi 

that Statute, it did not take away the Neceflity of twi 

Witneffes on the IndiSment, fince the IndiSment ai 

Trial are in their Opinion two diftinQ: Things. 

He then offereth many ftrong Reafons founded ongi 
Aiuhority againft that Diftin&ion ; and flieweth thatti 
IndiSment ought to be confidered as infeparably incidel 
to the Trial and in Truth a Part of it. And concludel 
thus, " And thus the Reasons ftand on both Sides; ai 
** though thofe feem to be ftronger than the former, 
** in a Cafe of this Moment it is fafeft to hold that 
** PraQice which hath leaft Doubt and Danger, efp< 
'** ally in Cafes of Life.'* Thus far the learned Judj 
appeareth to have been doubtful at leaft^ to fay no moi 
:But in another Paffage fpeaking of Informations in caj 
tal Cafes taken by Magiftrates upon Oath, and in whi 
%, Hale .306. Cafes and under what Reftri£tions they may be read a 
. • Evidence he faith, "Though Informations upon Oa( 
*^ taken before a Juftice of the Peace may make a g( 
*^ Teftimony to be read againft the Offender in Cafe 
«* Felony where the Witnefs is not able to travel, yet ij 
** Cafe of Treajon where two Witneffes are required foe 
•* an Examination is not allowabFe ; for the Statute n 
" quireth, that they (if living) be produced upon tl 
•* Arraignment in the Prefence of the Prifoner to t! 
«* End he may crofs-examine them." The Statute 
Lordfhip mentioneth can be no other than the 5. 6. £' 
Some other Paffages I might have cited from the Hiftot 
of the Pleas of the Crown, where the learned Au( 
fluSuateth between two oppofite Opinions upon tl 
Point, but thefe are fufficient, 
m a; Keiling reporteth that at a Conference among 

Judges preparatory to the Trial of the Regicides, it 
agreed that the Law requireth two Witneffes in the Cj 
of Treafon ; but that one Witnefs to one Overt- Aft* 
compaffing (for compaffmg the King's Death was tl 
Treafon then under Confideration) and another Witn< 
to another Aft of compaffing, mak^ two Witneffes 

compafEngi] 
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mpaffing. He afterwards fpeaketh very doubtfully up- CHAP, 

this Point ; and at length faith, that it feemed to him HJ^ 

toneJVitnffs is fufficient in Treafon^ and that the i. 2. p. 18. aq. 

. and M, had repealed the Statutes of E, 6. 

'At Lord Stafford's Trial the Neceffity of two Wit- 3- St. Tri. 

ffes was treated as a Point beyond all Doubt. But his 

rdlhip infifting that there ought to be two to each 

att'A^y ail the Judges prefent delivered their Opini- 

sferiatim, and declared that one Witnefs to one Overt- 

&f and another to another Overt-A£t of the fame Spe^ 

hofTreafofiy are two fufficient WitneflTes within the 

tutes : other wife no Government could be fafe if Trai- 

had but Craft equal to their Villainy. From that 

Ime the Point hath been fettled. And in the fucceed- 

Trials of that Reign and the next, though many ir- 

gular Things were done favouring of the Times, this 

olc (till kept its Ground. And in all the Trials after 

« Revolution before the AS of the 7th of tCing JVH-a gt. Tri. 

ttB took Place, it was ftridly obferved. 

Having given this (hort Hiftory of the DifEculty 

hich hath been founded on the Statute of Pi&. and Af. I 

ill take the Liberty of oflFering my own Thoughts up- 
oit. 

I conceive tliat the Claufe upon which the Doubt a- 
fe, " that all Trials for any Treafon (hall be according 

to the due Order and Courfe of the Common Law and 

not otherwife," was intended in Favour of the Sub- 
fi> not in the leaft to his Prejudice. It was founded in 
^e fame Principle, and direded to the fame falutary 
nds, which the Statute made but the Year before re- 
ccing all Treafons to the Standard of the 25 £. 3. had 

View. By th^ one, the Subject was fecured in his 

ourney through Life againft the Numerous Precipiceg 

J^hich the Heat and Diftemper of former Times had o- 

^ned in his Way ; the other reftored to him the Benefit 

J a Trial by a Jury of the proper County, with all the 

^vantages for Defence peculiar to that Method of Tri- 

l> where former Statutes had deprived him of it. Thia 

apprehend was the fole Intent of this Claufe, which will 

^^etter explained by what followeth. 

'ikf ^ 32. ii/. 8. Treafons committed in Wales or where c. 4' 

'w King's Writ runneth not, were to be tried in fuch 

Shirec 
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CHAP. Shires and by fuch Commiflioners as the King fliould ap«' 
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point. By 33d of that King Perfons committing Trea-» 
fon, and confefling it and afterwards becoming lunatict* 
might be tried without being brought to anfwer^ by the like^ 
fpecial Commiflion in any County the King ihould ap* 
point. And by another Aft of the fame Year, Per- J 
fons accufed of Treafon or Mifprifion commhted in' 
England ot elfewhere, being examined by three of the' 
Privy-Council and by them vehemently fufpe^ed^ xm^t^ 
be tried by fpecial Commiflion in any County the King' 
ihould appoint. And by the fame ASt the; peremptorjr^ 
Challenge in all Cafes of Treafon and Mifprifioh was al 
folutely taken away. 

• These AQs were derogatory to the due Courfe and or* 
der of the Common-LaWy and in many Inftances grievot 
to the Subjeft. - The Judges have therefore c6nfider< 
them all as repealed by this general Claiife, fo far as con* 
cerneth. Treafons committed in England or Wales. "■' B] 
this ConftruQion, the Trial by a Jury of the 'propi 
County with a peremptory Challeiige'of 35, 'whicn ii 
with peculiar Propriety called a Trial according to tbi 
due Courje and Order, of the Common-Law ^ isreftored. 
. But the ASs pf the 28th and^jth of that Reign foi 
the Trial of .Treafons committed on the high Seas or! 
out of the Realm, though they introduced a Method ofi 
Trial new in thofe Cafes and ujpknpwii to the Common*! 
Law, have not been held to be repealed by. this Ciaufe 
nor is the 33. /?. 8. repealed as ^irr as it concernetb Trea* 
fon in foreign Parts, For thefe AQs deprive the Subjeft'^ 
of no Advantage for Defence to which he was before in-: 
titled. On the contrary, inflead of a' Trial according tol 
the Courfe and Order of the Civil-Law, they introduce4i 
a Trial founded in the Wifdom and Benignity of th( 
Common- Law, with all the Advantages for Defence in* 
cident to it ; expept only in the Point of Locality which^ 
the Nature of the Cafes would not admit of. 

But the Privilege the Subjed is intitled to under the] 
Statutes of £. 6. of having the Charge proved hy two 
lawful Witnefles and thofe brought Face to Face af tft^ 
Trial, a mighty Safe-guard againft oppreflive Profecuti- 
«ns, was never intended to b^ taken away by this general 

Cl41lf<K> 
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fOiufe. Nor in truth did the Legiflature apprehend that CHAP, 
it coujd be extended fo far. , \W 

For by a fubfequent Claufc in the fame Statute it is 
provided << that in all Cafes of high Treafon concerning 
** Coin current within the Realm, or for counterfeiting 
*' the King's or Queen's Signet, Privy-Seal, Great-Seal, . 
''or Sign-Manual, * fuch Manner of Trial and none 
** other (hall be obferved and kept as heretofore hath 
^ becnufed by the Common- Law of this Realm, any 
I** Law, Statute, or other Thing to the contrary not* 
^ withftanding." It will be extremely difficult to account 
lor this Claufe,, which is admitted on all Hands to have 
* 'ten away the Neceffity of two Witneffes in the Cafes 
iching the Coin and Seals, if the former Ctaufe had 
)ne the fame in all Cafes of Treafon whatfoever ; the 
Iter Claufe was certainly inferted to effeO: fomething 
rhich the former had not. But I think the next A6t , 

uketh the Matter very clear if any doubt remaineth on ^ *• P- * Mi 
iis. It enaSeth, that in the Cafe of Offences therein c* ^•* 
lumerated touching the Coin, the Offenders ** may be 
indiSed, tried, conviQed, and attainted by fuch like 
Evidence and in fuch Manner and Form as hath been 
ufed and acgu domed within this Realm, at any Time 
before the firft Year of our late Sovereign Lord King 
E, 6." Here the Matter of Evidence which appeareth 
be the only Point then in Conteqiplation, is plainly 
^refled and extended by Name to the Trial as well asT 
»e indiftment ; and the very Time when two Witneffes 

became neceffary in both Cafes is pointed out. 
If the Legiflature did intend by the former Aft to take 
^ay the Neceffity of two Witneffes in all Cafes of 
Treafon whatfoever, why did it not fpeak as plainly a&' 
^doth in this ? And on the other Hand, if it was con- 
nived that this was done by the general Words of th« 
"rmer Aft, why is it done in fpecial Cafes in Terms fo 
Jprefs by this ? The different penning of two Claufes. 
*orite and the fame AS, and alfo of two ASs depending 
the fame Time and probably paffed the royal Affent oii 
fame Day, convinceth me that the Legiflature had 
^ Contcfmplation two different Objefts, diftinftin theif 

• See RaftaF^ Stat. i. %. Pb\ and Ma: c. lo. Se6l. S. 13^ 
iPth the Claules at larje. 
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Nature and Tendency : and accordingly made difFere 
Provifions refpeSively fuited to the Nature of each. 
I now return to th^ Statute of King WilliamJ 

Though it requireth two Witneffes to each 
yet a collateral FaQ not tending 'to the Proof oft 
Overt- ASs, may be proved by one. For this Statu 
ccnfineth itfelf to the Proof of the Treafon, the Proof 
the Overt- A^i. And the Statutes of E. 6. are confir 
to the Evidence for proving the Prifoner guilty of thi 
Offences charged on him, which likewife muft be lind 
ftood of Overt-AQs. 

This Difference between the proof of Overt-Afis ani 

of collateral Fafts, was taken by Lord Holt in the Cai 

of Captain Faugban, who infifted and called Witnefli 

to prove that he was a Subjefib of France born in the~ 

minions of the French King;' The Council fort 

Crown called Witneffes to prove him born in helm 

And his Council infifting that there was but onecredibi 

Witnefs to that FaS, Hoity faid, " That is no Overt-A 

** if there be one Witnefs to that it is enough ; tb 

** need not be two Witneffes to prove him a Subjeft 

*f but here are more." His confeffion was likewifi 

given in Evidence as to that Fa£t. But it appeariDj 

upon Cfofs Examination, to have been made the Nigl 

he was taken and when very drunk> and the Faflofb 

Birth in Ireland being abfolutely denied by hirathenex' 

Morning upon his Examination taken before, a 

trate, little Regard feems to have been paid to his Con 

feffion. . 

. The Cafe of a Confeffion made willingly and vpithoui 

Violence is excepted in this ASL and in both the Statut 

of E. 6. But there is a difference in the wording 

Statutes which I have thought did merit Confideration 

far as to warrant a different ConftruSion of them. T 

Words of this AGt are, «* unlefs the Party fhall willing! 

** and without Violence in open Court confefs the fame 

TheWordsino/><?«C(?«r/ the Statutes of £. 6. haveomitt 

Thofe Words feem to have been inferted in order to can 

the Neceffity of two Witneffes to theOvert-Afls farth® 

than the Statutes ofE. 6, were formerly thought to carry ^1 

For the Conflruftion of thefe Statutes hath been, tbahj 

Confeffion upon an Examination of the Party, t^ken 

C9urt\ 


rhefJ 


Cburt arid before a Magijirate or Per/on having Authority d H A P* 
to take fiicb Examination^ proved upon the Trial by two j J[ 
WitnefTes is Evidence of itfelf fufficient to convift, with- 
out farthfer Proof of the Overt-AQs. For, fay the 
Books, fuch ConfefTion pnttetb the Cafe out of the Sta- 
fute, it fatisfietb the Statute : and by Confefnon is not 
meant a Confeflion before the Jiidge upon thfe Prifoner's 
Arraignment, but tipon his Examination before a Ma* 
giftrate: for, faith Co/te', the Words, withoiit Violence, -^ jaft ^^ 
mean willingly without any Torture, and thfc Judge is * 
taever prefent at any Torture, neither upon the Pnfo- 
tier's Arraignment was ever any Torture offered. 

But in the Year 1 716, at a Conference among thd 
Judges, preparatory to the Trial of Francis Francia, at 
which the Attorney and SolUcitor General wAo were td 
^ndu^ theProfecution the next Day lent their Affiftance, 
no Regard feemeth to have been paid to the Authorities 
I have cited ; for it was then agreed that upon the Foot 
of thofe Afts of E. 6. by ConfefRon is meant only a 
Confeffion upon the Arraignment of the Party ^ which it 
was faid amoUhtetb to a Convi^ion, . ; 

Upon the Trial of John Berwick A® 1 746, this Opi-» 
nion, which I confefs I had never heard of before^ 
ihoDgh I believe forae of the Judges had feen it, was 
cited and mtich iirged by the Council for the Crown ; 
and a MS. Report of it was produced, of which I foon 
aifterwards was favoured with a Copy. * ; , 

In the Cifc of .Frtf««/^////j the Council for theCrowng 5 j^ fi{^ 

' 4called a Witnefs to prove what the Prifoner had faid to * * 
iim touching the Share he had in the Treafon he then 
ilood charged with. ' The Prifoner's Council objefted to 
-this Sort of Evidence, and infifted that by this AS no Cori- 
fefHon, except it hi made iri open Court, fhall be admit-* 
ted in Evidence. But the Judges prefent were very clear 

, that fuch Confeflion Is Evidence Admipble, proper to be 
left to a Jury^ and mil go ih Corroboration of other Evi^ ' 
dencexo the Overt- A£ks. Though it might be ftill adifpu- 
table Point, whether a Confeflion out of Court proved by 
two WithcflTesj is of iik\( fufficient to convi^^ Upon thi« 

. ♦ Evidence of a Confeflion was held fuflicient by the learn* 
«d Jiidgea who (at upon the Coniniifllon in the North in the 
fame S«mmct, upon the Authority of thin Opinion, 

Q, laft 
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laft Point none of them, except Chief Baron Ward^ de- 
livered any dire^ Opinion ; his Words are, ** a Cojh' 
" feiiion mail not fupply the want of Evidlence, tberi 
«' mufi hefiill two Witnejfes to the Treafon, Buf to fay 
" it ihall not be given in Evidence, there is no Ground 
*« for it/* The Attorney General admitted that two 
Witnefles are neceffary befides the Confeflion. The Sol- 
licitor is more explicit and faith, ** He (the Prifoner) 
** (hall not be conviSed on a Trial, without two lawful 
** Witnefles, That i^ the Thing provided for. It was to 
«« exclude a Precedent that had been fettled in 7ong*t 
Cafe (the Cafe already cited from Keiling and Hale) «< but 
*« it was not defigned to exclude all Confeflions. That 
'« was Evidence at Law, and always muft be fo. The 
" Defign of the AS was to exclude Confeflions from 
^« having the Force of a ConviQion, unlefs it were in 
*« a Court of Record. And to prevent a Confeflion 
•* proved by two WitncflTes from being a fufficient 
" Ground for a ConviQiori.'* 

In the Argument in the Cafe of WilUsy the Cafes of 
Vaugban * and of one Smith alias May were cited. FaugB- 
an*s Cafe hath been already mentioned. The Cafe of 
Smith was at an Admiralty Seflion in June 7, An. upon 
an Indiftment for adhering to the Queen's Enemies on 
the high Seas. He made Alienage his Defence as Vaug» 
ban did ; and his Confeflion that he was an Englijhmanr 
born was held to be Admijfihle Evidence by TCrevor^ 
Powell, Powis, Tracy, and Bury, though his Council 
infifted on this AQ: of the 7 th of King William. In that 
Cafe it was faid by the Court that the 7th of King Wit" 
Ham was to prevent a Confeflion being conclufive Evi- 
dence of the very Overt-A^, not to take away that Sort 
of Evidence of Collateral Matters^ And Faugban's Cafe 
was cited and relied on. 

In Truth, with Regard to all collateral PaSs not con- 
ducing tb tlie Proof of the Overt- ASs, I think we may 
fafely lay it down as a general Rule, that whatever wat 
Evidence at Common-Law is ftill good Evidence under 
the Statute ; which as I faid before is confined to the 
Proof of the Overt-AQs. 


• I think Vaugban*% is the Gafe cited in Wims'z Trial hy 
th« Name of B^iL 


! 
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The Reader fees that Opinions have been various CHAP 
touching the Sufficiency of this Sort of Evidence. But m 

perhaps.it may be now too late to controvert the Au* 
thority of the Opinion in 1716, warranted as it hath, 
been by later Precedents. All I infift on is that the Rule 
fliould never be carried further than that Cafe warrant- 
cth, never further ,than to a Confefficn made during the 
Solemnity of an Examination before a Magiftrate, or 
Perfon having Authority to take it : When the Party may 
be prefumed to be properly upon his Guard, and appri- 
sed of the Danger he ftandeih in. Which was an In- 
gredient in the Cafe of Francia and of Greg cited in th« 
Argument on Franciah Cafe. And in all thofe already 
cited which cam^ in Judgment before the Statute of King 
William. > 

For hafty Confeflions made to Pcrfons having no Au- 
thority to examine, are the weakeft and moft fufpicious 
of all Evidence. Pfoofmay be too eafily procured. Word* 
*re often mif-reported, whether through Ignorance, In- 
attention, or Malice, it mattereth not the Defendant, h© 
is equally afFeded in either Cafe; and they are extremely 
lable to Mif-cortftruSion. And withal, this Evidence 
is not in the ordinary Gourfe of Things to be difproved 
\^ that Sort of negative Evidence by which the Proof o£ 
plain Facts may be and often is confronted. 

The Diftinction I aim at between Confeflions made, 
Upon an Examination of the Party by a Magiftrate or Per- 
fon having Authority to examine, and hafty unguarded 
Declarations made in the hearing of Perfons having no 
foch Authority, may probably reconcile what fell from 
the Court and the King's Council in Willises Cafe alrea- 
dy mentioned, with the Opinion in Francia^s, Since in 
the Cafe of Willis no Examination was had before a Ma- 
l^ftrate or Perfon having Authority to examine, as there 
Was in the other. 

I would not in any Thing I have faid be underftood to 
WTaign the Proceeding in the Cafe of Berwick before men- 

ned. He was found in a Prifon afligned by the Duke 

er the Surrender, to the Officers in the Rebel Garrifon, 
to none but Officer s^ whither he went with the Reft of 

em. He appeared among them and took the Rank of 
iOfficer, Thefe Fafts together with hisDeclarations, all 
tOTfd by two Witneffes, v<^erel think very properly con- 

Qjl fiderci 
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CHAP, fidercd by two learned Judges not as a bare CdfifeffiM! 
III. ^^^^^ ^^^ FaS, but as an Evidence upon the Spot and in 
the very Scene of Adiont Ahd with regard to the Pro- 
ceedings in the North already mentioned, I doubt not 
the learned Judges went upon good Grounds; theCir- 
cumftances of each Cafe^ which I am not apprized of} 
being diily confidered. 

The ^vording of thefe A£b touching Confeffions, j 
*< unlcfs the Party (hall willingly and witbout Violenct \ 
« confefs the fame," fuggefteth a Matter which I will | 

Fortcfcue de juft mention. The Common-Law knew of nofuchEo- i 

Laudibus &c, gjneof Power as the Rack or Torture to furnifli the Crown 
with Evidence out of the Prifoner's Mouth**gainft hiffl- 

3. Inft. 35. fgjf Qf other People. It was, as Lord Coie informcthus, 
firft brought into the Tower by a great Minifterinlbc 
Time of H* 6. direfily, faith he, again ft Law, andcu- 
not be jujiified by any VJagei But in faa it was praSifrf 
though I believe fparingly, and never faith King 7fl«^'* 
but in Cafes of High Treafon, for more thanaCentuiJ 
afterwards, t 

This accounteth extremely well for the rnfertingtte 
Words, without Fiolence, in the Statutes of £. 6. 1 can- 
not fo eafily account for them in that of King iVilliofi^ 

SECT. 9. SECT. 9. This Aa in'Subftance followcth theRuk 
which had already taken place With regard totheNcceility 
of two Witnefles to the fame Treafon, but it goetbfcr- 
ther, and left the Prifoner fhoiild be furprized or con- 
founded by a Multiplicity and Variety of FaSs which be 

* See K. James's Premonition to all Chriftjan Mnccs tad States, Edil 
I. St. TnV ttfop. p. 130. 

♦ Coke* t At the Trial of the Eslrls of EJix and Southamptoty * the Attoi*/ 

^ General extolleth the great Clemenc\ of her Maje(|y towards th« Cowpi* 

ratort, that none of them were put fo the Rack or Tertkri\ and *^*J* 

ledgeth the GooJnefs of God towards htr^ and his juft J^dgmtnt^^^. 

Prifoners, that the Truth had been revealed by the WitnefleswV^^^* 

«r Torture of any of .them. * ^ .. 

A Strain of Adulation, to fay no worfe of it, oaul^oQS lind forfid,biffJ 

Unbecoming a Gentleman of the Profeffion. Efpecially one who ^ 

\ knew^ and hath informed his Readers that any kfad of Torture ifl th«tCi» 

would have been utterly illegal. 

When Felton upon his Examination at the Coundl Board declared, »»«J 
Rufliworth ^^^ always done, that no Man living had inftigiited him to the Mwdtf 
■tt^^^i • • t * the Duke of Buckingham or knew of his Inteatiod, tfee Bi/hcpof ^^ 
vv nittOCfc. i-^j^ to him, « If you Will not confefs you muft go /• the Rack;' thcJ 
replied,- *' If it muft be fo, I know not whom I nuy accufe in thcE^ 
*' mity of the Torture, Biihop Laud perhaps or any Lord at this Bou* 
Sound Senfe in the Mouth of an Enthufiaft and a Rofiiafl \ 
Laud having propofed the Rack, the Matter was fliortly debated jt 
Board, and it ended in a Reference to the Judges ; ^o iuuuuinoD»T 
folved, that the Rack cannot be legally ufed, . 
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is to anfwer ujx)!! the Spot, it enaQeth " that no Evi- C H'A P. 
" dence (hall be admitted or given of any Overt -Aft Jj^ 
** that is not exprefly laid in the Indidment againft any 
^* Perfon or Perfons whatfoever." (Se^, 8 J 

The Senfe of this Claiife I take to be, thai no Overt- 
Aft amounting to a djlln^ independant Cbarge^\\o\x^ 
falling under the fame Head of Treafon, fliall be given 
, in Evidence, unlefs it be exprefly laid in the IndiS- • 
ment; but ftiil, if it 'amounteth to- a direft Proof of 
any of the Qvert-Afts that are laid, it may* be given in 
Evidence of fuch Overt- Afts. 

In the Cafe of Amhroje i^Goizvood who was indi£led4. St. TlL 
for compafling the Death of the King, two of the 
Overt-A£ls charged were, that he ard others jnet and 
confulted the proper Means for W^y-Uying the King, 
I . and attacking him in his Coach ; and alfo that they a* 
I greed to provide forty Men for that purpofe. The 
Council for the Crpwn pfTered to give Evidence, that 
the Prifoner produced to one of the Confpirators a Lift 
of the Names of a fmall Party who were to join in the 
Attempt, of which he was to have the Command ; 
i with his own Name at the Head of the Lift as their 
Commander. This Evidence was oppofed by the Pri- 
foner's Council, bccaufe that Circumftance was not 
charged in the Indictment, and this Claufe of the Act 
was much preflcd. But \ht Court faid that this Cir- 
cumftance if proved, amounting to a direct Proof of 
the Overt-Acts that were laid, viz. the meeting and 
confulting how to kill the King and their agreeing to 
provide forty Men for that Purpofe, and falling under 
the faime Species of Treafon, was very proper to be gi- 
ven in Evidence. And in Major Low/Vi's Cafe they de- Ibid, 
clarcd, that if .the Circumftance of providing forty Men 
had not been laid,*' it might notwithftanding have been 
given in Evidence. For it was a direct Proof of the firft 
Overt-Act, viz. the meeting and confulting the proper 
Means to kill the King. 

The fame Rule was laid down in the Cafe of Mr. 

Layer. His correfponding with the Preten4er, though 

' not laid, and though made Treafon by the 1 2. and 1 3. of 

King W7///tfwi, was given in Evidence. For it directly tend- 

f d to prove one Oyert-Act that was laid, viz. His confpi* 

0,3 ring 
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CHAP, ring to depofe the King and to place the Pretender •a 
Jll^ the Throne. The like Rule was given in the Cafes qf 

My Report. Deacon and Sir John IVedderburn upon tue fpecial Coni- 

miflion in Surry 1 746. . . . 

5. St. Tri. jOn the other Hand, in the Cafe of Captain Vnugbat^ 

upon an IndiSment for adhering tp the King's Enemiet 
on the High Sea, the Oyert-Aft laid was his cruizing on 
the King's SubjeSs in a Vejfel caUed.tbe Loyal Cleruartyz 
the Council for the Crown offered Evidence to prove that 
he had fome Time before cut away the Cuftooi-houfc 
Barge, and had gone a-cruizing in -&^r. Thi$ Evidence 
was oppofed by the Prifpner's Council, and after fome 
Debate rejeSed by the Court. ^ For were it true, it was 
no Sort of Proof that the Prifoner had cruized in the 
Loyal Clencarty ; which was the only FaQ he was. thei 
to anfwer fcr. r . ' •» 

\ The Rule of rejeSing all manner of Evidence in cri- 
minal Profecutions that is foreign to the Point in ilTueyjt 
founded on found Senfe and common Juftice. . For no 
Man is bound at the Peril of Life or Liberty, JFortunp 
or Reputation, to anfwer at once and unprepared for 
every Aaion of his Life. Few even of the heft of Men 
would choofe.to be pqt to it. And had not thofe con- 
cerned in ftate Profecutions out of their Zeal for the 
public Servi.ce fometirnes ftepped over this Rule in the 
Ca^e of Treafons, it would perhaps have been needleif 
,to have made an exprefs Proviiion againft it in that Cafe. 
\ Since the Common Law grounded on the Principles of 

natural Juftice hath made the like Provifiori in ever/ 
.other. 

The Clauses in the Aft which do not fall under either 
of the Heads I have fpoken to> come now to be confi* 
dered. . ^ 

tRCT. 10. SECT. 10. The loth and nth SeSions makePro- 
vifion for a more equal and indifferent Trial of Peers and 
Peereffes in Cafes of Treafon and Milprifion. The Mifr 
chief recited is, that in the Trial of a Peer or Peerefs the 
MAJOR Vote is fufficient for Condemnation or Acquittal \ 
whereas^ faith the AS, in the Trial of a Commoner a fury 
of twelve Freeholders mufl all agree in their Ferdiff, I 
doubt this was not the real Mifchief> becaufe the Remed j 

itfelf 


I » 


OF HIGH TREASON. 147 

Jtfclf is open to the fame. The majt>r Fcteh ftill fuffi- CHAP. 

cient and muft be fo ; and if the Method of Trial in the jjj 

Court of the Lord high Steward was in Contemplation, 

as I conceive it was, yet even there, though the major 

Vote is fufEcient, the Majority muft confift of twelve or 

more. 

The real Mifchief cautioufly pafled over, I take to 
have been, that in the Trial of a Peer in the Court of the 
High Steward^ the Peers Triers were a feleft Number 
returned at the Nomination of the High Steward, and 
the Prifoner was in every Cafe debarred the Benefit of a 
Challenge. This was the real Mifchief, and it was in Moo. pi. 149. 
many Cafes feverely felt. Accordingly the AS applicth 
the proper Remedy, for it enaSeth ** that upon the 
," Trial of a Peer or Peerefs for Treafon or M-fpriiion, 
" all the Peers having Right to fit and vote in Parliament 
" ftiall be fummoned tv;enty Days before the Trial to 
•* appear and vote at fucb Trial, And every Peer fo 
" fummoned and appearing fliall vote in the Trial of fucb 
•• Peer or Peerefs" having firft taken the Oaths appoint- 
ld by the AS.* 

The next Claufe provideth *' That neither this AS 
** nor aiiy Thing therein contained fiiall any Ways ex- 
" tend or be conftrued to extend to any Impeachment 
** or other Proceeding in Parliament in any Kind wbatfo-- 
« ever:' (SeS. 12.) 

The Words of the laft Claufe are very general, and 
feem to exclude every Proceeding \n full Parliamefit for 
the Trial of a Peer in the ordinary Courfe of Julticc. 
But that Conftruftion was rejeSed in the Cafes of the 
Earls of Kilmarnoeb and Cromartie and of the Lord Bal^ 
merino. And accordingly all the Peers and Lords Spiri* 
tnal were fummoned. And thofe Lords who appeared 
having taken the Oaths appointed by the AS, tLe Bi* 
fliops upon the Day the Trial came on, after making 
the ufual Proteftation withdrew. And the Prifoncrs be- 
fore their Arraignment were informed by the high Stew- 
ard that they were intitled to the Benefit of this AS in 
it's full Extent. 

* See the Conference between the Lords and Commons 
%pon this Claufe in Kenneth 3d Vol. p. 625; Bath Houfes 
plainly nnderftood the Ciaufe to refer to the Trial of a Peer 
H ik% Court of the Lord High Steward* 

0.4 Th« 
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CHAP. The fummoning the Lords fpiritual to the Trial of 
111. thofe Lords was; I apprehend, a prudent Caution in or* 
der to obviate a Doubt that might otherwife at that cri- 
tical Time have arifen from th^ Words of the Statute^ 
vhich as I befpre obferved are very general. But gene- 
ral as they are, I do not conceive that they made that 
Meafure though extremely prudent, id>foluUly and indif- 
fenftbly neceffary. • For geno'al Words in a Statute muft 
be controuled by the. apparent Intent <)f the Legiflature, 
They muft in Conftrudion be adapted to Cafes then in 
Contemplation, and to every other Provifion in the Sta* 
tute, fo $^s to render the Whole pn^ uniform confiftent 
ilule. •■ - .'--'^ 

I vi^ill now in a few Words apply this Obfervation to 
the prefent Cafe. ' 

The Aa provideth that every Peer fo fummoned and 
appearing (hall vote in the Trial, By voting in the Trial 
muftis I apprehend be meant voting throughout the Tri-* 
al, voting as a competent Judge in every Qu^ftion that 
ihall arife during the Trial ; and above all, in the grand 
Queftion for Condemnation or Acquittal. Now upon 
this laft Queftion the Biftiops cannot vote. Though It 
' hath been refolved and Pra£tice hath eftabliftied the Rule^ 
that in a Proceeding in full Parliament in a Cafe of Blood, 
they may, if they choofeit, vpteupon all ^r^woKx Quef- 
tions.* But in a Proceeding in the Court of the High 
Steward, which I conceive this Claufe of the Sta- 
tute had principally in Contemplation, and to which 
no mere fpiritual Lord wa& ever fummoned or could be^^ 
no Queftion but for Acquittal or Condemnation is the 
SubjeS of any Vote. For in all Points of Law or Prac- 
tice the High Steward giveth the Rule as fole Judge is 
%ht Court. 

: To conclude this Head, the Aft may with Propriety 
enough be faid to regulate the Proceeding in both Courts, 
that of the High Steward and that ip full Parliament ; but 
\t doth not alter the Nature and Conftitution of either. 
Confequently, it doth not giv^ the Lords Spiritual any 
flight in Cafes of Blood which they had not before. Wha^ 
Conclufiops foever Men of Interloping bufy Talents may 

* See the Lordi Journal 13. and 14. Mi^ ^^79* >a tht 
^fe of Lord Danhy and the Popi(h Lords. 
^ - hcreaftci 
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Jicrcafter be tempted to draw from //, or from this Pre- CHAP. 

cedent. Which as I faid before, is founded in great JJL 

Wifdom for obviating Doubts which might have arifen; 

find proceeded from the fame prudential Motives that the 

ASs I have already cited for faving the Rights of theSee^eft. t.- 

Peerage did. The Meafure in both Cafes was extreme- of thb Cfiftp 

ly Right but not of abfolute indifpenfibje Neceflity. ter. 

SECT. II. By the sth aijd 6th Seaions of the AdSECT. ii; 
I no Pfofecution (hall be for any of the Treafons or Mif-* 
j prtfions within the AGt, committed in England^ Walet, 
I or Berwick upon Tweedy unjefs the Bill of Ihdidment 
be found within three Years after the Offence commit-* 
^. ted ; fave in Cafes of Aftafllnation attempted on the 
'jPerfon of the King by Pqifon or other ways. 
[ This Limitation is by the Letter of the hSt confined 
\. to the fouthern Parts of Qreqt Britain^ and before the 
■ Union it could not be otherwjfe^ But I conceive that by 
ihe general Tenor of the 7. An. it is extended to Trea- 
fons of the like Kind committed in Scotland: it was fo 
underftood at the Time pf the Rebellion of 1 7 1 5 ; and 
'therefore after a|l the Prpceedings upon the fpecial Cem- 
\ iniflions in England were over, another fpecial Commiffi- 
I on went into Scotland merely tor the finding Bills of In- 
I diffcment in the proper Counties and Stewarties^ ip ot^ 
I jler to prevent the Limitation'? taking place. 
i 

I SECT. 12. I will now confider the Claufes 7. ^,SECT. i*. 
which I before hinted at. The eleventh SeQion of that ?• An, 

^ Aft provideth that « when any Perfon is indided for 
«« High Treafon or Mifprifion of Treafon, a Lift of the 
<< WitnefTes that ihall be produced at the Trial for 
« proving the faid In^iiftfi^ent) and' pf the Jury, menti- 
ff oning the Namess Profeflipn and Places of Abode of 
<« the faid WitnefTes and Jurors, fliall be given at the 
<* fame Time that the Copy of the Indidment is deli- 
4< vered to the Party indided. And that Copies of all 
<< Indidments for the Offences aforefaid with fuch Lifls 
^* (hall be delivered ten Days before the Trial, and in the 
V Prcfence pf two or more credibly W|tpeflcs." 
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CHAP. This Provifion will, as the Cafe now ftands, taky 

IH Place upon the Death of the Pretender. Whether it 

may not be proper to poftpone the EffeQ of it to the 

See 1 7. of the ^^^^^ ^^ ^"^ Sons, upon the fame Motive that the Claufe 

King c. 3Q, ^" ^^*^ ^^ touching the Corruption of Blood upon ao 

Attainder for High Treafon hath been poftponed to that 

Event ; or indeed, whether it Ihould be fufltered to take 

Place at all, muft be fubmitted to better Judgments. 

But fome Objefiions have occurred to me which I will 

mention. 

No Provifion is made with regard to the Treafons not 
comprehended within the general Purview of the 7th of 
King William or by Name excepted out of it. The 
Words of the A6t, " indiSed for High Treafon or 
** Mifprifion of Treafon'* are large enough to take in 
all Manner of High Treafons and Mifprifion of Treafon, 
and undoubtedly they will be fo undcrftood. For thii 
AS will be confidered as one of ihofe which merit a li- 
beral ConftruSion. 

When this Claufe Ihal! take place no High Treafon 
or Mifprifion of Treafon^ not even tbofe concerning the 
Coin, can pofGbly be tried in the Circuit, nor at the 01^ 
Bayly without great Delay and double Expence. For the 
Copy of the Indi£tment cannot be- delivered before it if 
foun^ by the Grand Jury ; they make the Bill preferred 
to them an Indidment by finding it. And 'ten cleair 
pays exclufive of the Day of Delivery and the Day 
of Trial, and of intervening Sundays which is the prc- 
fent PraSice founded on the 7th of King WiUianif will 
carry the Affair much beyond the Time allowed for anj 
Aflizes or ordinary Gaol Delivery in the Kingdom. 

The furnifhing the Prifoner with the Names, Pro- 
fellions, and Places of Abode of the Witnefles and ]^Ty\ 
fo long before the Trial, may ferve many bad Purpofci 
which are too obvious to be mentioned. One good Pur- 
pofe and but one it may ferve It giveth the Prifoner an 
Opportunity of informing himfelf of the Charader of 
the WitnefTes and Jury. But this fingle Advantage will 
weigh very little in the Scale of Jufti.cc or found Policy^ 
againft the many bad Ends that may be anfwered by it. 
However, if it weigheth any Thing in the Scale of Juf- 
tice, the Crown is intitled to the fame Opportuniiy of 
iftinj; the Character of the Prifoner*» WitociTes. 
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Equal Juftice is certainly due to the Crown and the Q H A P- 
Public. For let it be remembered that the Public is^T ; yj . 
deeply interefted in every Profecution of this Kind that 
is well-founded- Or. (hall we prefume that all the Ma- 
nagement, all the praSidng upon the Hopes or Fears of 
Wimeffes lieth on one Side? it is true Pov^er is on the 
Side of the Crqwn. .May it for the Sake of the con(li« 
turional Rights of the Subjefl, always remain where, the 
IWifdom of the Law hath placed it ! But in a Govern- 
ment like ours 2(nd in a moft changeable Climate, Power 
if in criminal Profecutions it is but fufpeded tp aim at 
Pppreflion, generally dilarmeth itfelf. It raifeth and 
iveth Countenance to a Spirit ot Oppofition, which 
lling in with the Pride or Weaknefs of Ibme, the falfe 
atriotiGn of others, and the Sympathy of all, not to 

Cention private Attachments and party Connedions, ge- 
Tally turns the Scale to the favourable Side and fr% 
Ijuently againft the Juilice of the Cafe. 

\ - . • • - ;■■ - • ■; • • 
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tion the Law putteth upon Fa3s dated and agreed, or 
found by a Jury is in this, as in all other Cafes> undoubt- 
edly the proper Province of the Court. In Cafes of 
Doubt and real Difficulty it is commonly recommended 
to the Jury to date Fads and Circumftances in a fpecjal 
Verdid. But where the Law is clear, ihc Juryi under 
the Dire£lbion of the Court in point of Laiby Matters of 
Faft being dill left to their D/etermination^ may, and if 
they are well advifed always will lind a general Verdid 
conformable to fuch Diredion. 

Ad ^€tflionem ^urii non refpondent "Juratores. 

3. When the Law maKeth uTe of the Term Malice 
nforetbougbt as defcriptive of the Crime of Murder, it ii 
not to be underilood in that narrow reftfained Senfe to 
which the modern Ufe of the Word Malice is apt to lead 
one, a Principle of Malevolence, to Particulars. For tW 
Law by the Term Malice in this Inftance meaneth that 
the Fad hath been attended with fuch Circumftances as 
are the ordinary Symptoms of a wicked^ depraved, nu^ 
lignant Spirit. 

In the Cafe of an Appeal of Death, which was anti* 
ently the ordinary Method of Profecution, the Term 
Malice \% not, as I remember, made ufe of as defcriptive 
of the Offence of Murder in Cohtradiftindioh to (impk 
felonious Homicide. The Precedents tharge that the 
Fad was done Nequiter tif in Felonidy ^hich fully taketh 
in the legal Senfe of the Word Malice.^ The' Words ^ 
^ Malitiam and Malitiosi our oldeft Writers do indeed fre* 

quently ufe in fome other Cafes ; and they conftantlyl 
mean an Adion flowing from a wicked and corrupt Mo- 
tive, a Thing done Mah Animoi MaU Cohfcentidf as 
they exprefs themfelves. Of which many Inftanceij 
^. inight be given. I will mention one. or two. 

The Method of proceeding in aritient Tiroeif in a Cafe] 
of Robbery or Larceny where the ftolen Goods were foui 
upon the Defendant was, that if he alledged that he boughtl 
• . them of another whom he named ^nd voucherf to war-] 
De Cor^i r anty, the Vouchee, if he appeared and entered into War- 
cap. 3a. b. 7. f^^xj^ ^as to ftand in the Place of the Defendant pro Boitt\ 
IgV 8^' y Malo. Braaon fpeaking of this Matter faith, Intrat\ 
1 ! _ --• 5r quandoque in Defen/ionem &f fVdrrantutri aliquis Matitios^ 
tS per FraUdefn iS per Mercedem^ Jicut Campio ConduUlA 
tiui.-^FJeta, on the fame Subjed> after dating the Cafe of 

the 
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khe hired Champion \xi Bra^orCs Wordsiputtcth ano- 
ther fimilar to it. A Perfon in Holy Orders entereth in- 
to Warranty for Hire,^ but refufeth to take his Trial be- 
Ibre Lay Judges propter Privil'egium Clericale. In this 
Caf? faith he, the Warranty availeth nothings " Et Cle* ^, 

•* ricusGapint Pro MsLMtii'CommiiUtur^'redmatury 

The Legiflature hath likewife frequently ufed the 
't'erras Ma/he and Maliciou/Iy in the fame general S<^nfe, 
^s denoting a wicked) perverfe^ and incorrigible Difpo* 
fition.. . . ^ \. i 

' The Statute de Makfa^orihus in Parch reciteth that 21. Ed. !• 
thofe Trefpaflers did frequently refufe to yield themfelves 
to Juftice ;/ ** Mmo ad Malitiam fuam exequendum W 
«« f07i//nttj«fl^«/i«" did fly or (land upon their Defence. 
. Thp 4. and 5. Ph. and M. Enafteth, « That if any c- 4« 
« Perfon^ali MaHciojiJly counfeU hire, or command any 
«* Perfpn to do any Robbery — and being arraigned (hall 
! ** . ftand mute of. ^//V^^'*— The Word in both Parts of' 
;t^e KQ, plainly ihiporteth in general a wicked^ perverfe, 
[ and incorrigible Pifpontioii. 

i ^ Numberless Inftances of the like Rind might be pro-. 
[4uced>. which I doubt not every attentive Reader hath 
^obferved. But thefe are fufficient. ; 
y In the fame Latitude are the words Malice ajore^ 
thought xo be underflood, in the Statutes which ouA Cler-. 
gy in the Cafe of wilful Murd^r. ; The Mahs Animus,^ 
[which is to be calle^ed fronn all Circui7i{lances» and of. 
; i^irhichy as I before faid^ the Court and not the Jury is to 
iudge> is what.bringeth the Offence with'ui the Denomi-; 
nation of. wilful malicious Murder, whatever might be. 
iJhc immediate motive to it;, whether it be done, as the 
t^d Writers exprefs themfelves, " Ird vel OdiOf. vel Cau* 
f4 Lucriy^ or from any other' wicked or mifchievous 
Incentive. . ,, 

; ' And I belieye mofi, if not alljhe Cafes which, in our, 
IBooks aire ranged under the Head of Implied Malice will, 
If^arefully adverted to, be fpund to turnupoaihisfinglc/ 
^dirit, thit the t*ad hath beeh attended with fuchCircum- 
nces, as carry in them the plain tndications of an Hearc 
ardlefs of focial Duty, and fatally bent upon Mifchief.^ 

R ,1 PRO- 

♦ The Word Malitia \» ufed 10 tlie fame general Senfe ia. 
[e l^eft Roman Authors and in the Civil-Law. (See Cal<vin*$^ 
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I PROCEED now to the feveral Species of Homtcide 
as they fall under the Diftindions before mentioned. 

CHAP. I. 

Homicide occafioned by Occident which human PrU' 
dence could not forejep or prevent^ improperly called 
Chance-medlev. 

THIS Species of Homicide is where a Man doing a 
lawful Ad without Intention of bodily Harm to 
anv Perfon, and ufing prpper Caution lo prevent Danger, 
untortunately happeneth to kill. A Variety of Cafes 
* coming within th'S Delcription of Homicide involuntary 
and merely accidental have been put by the Writers on 
the Subjed, whxh it is not neceffary for me to repeat in 
this Place. It will be of more general Service to ftate 
the feveral Reftridions and Limitations under which this 
Rule is to be confidered, which will make the true Ex- 
tent of it better underftood. 

SECT SECT. I . In order to bring the Cafe within this De- 

fcription, the Ad upon which Death enfueth muft be 
lawful. For if the Ad be unlawful, I mean if it be ilffl- 
lum in fsy the Cafe will amount to Felony, either Mur- 
der or Manflaughter, as Circumftances may vary the 
nature of it. If it be done in profecution of a felonious 
Intention it will be Murder, but if the Intent went no 
further than to commit a bare Trefpafs, Manflaughter. 
y «; ^ Though I confefs Lord Coke feemeth to think otherwife. 

5. n . 50. \\yo not intend^ to enter into a long Detail of Cafa 

falling within this Rule or any others that I (ball lay 
down. I will content myfelf with a few plain Inftances. 
For I have neither Leifure nor Inclination to %\\^ the 
Reader a Common Place of what other Writers have 
faid. My Defign is, as far as I am able, to reduce every 
Subjed I treat of to it's Principles ; and the Cafes I cite 
are intended merely by way of Illuftration. 

Lexicon Jurid. or indeed any other approved Diftionary. 
Verb Malitia.) But I. think it much fafer to confult our ewn 
Books for the Senfe of Terms made ufe of in our Law. Sec 
Lord Raym^ <4^7* ^^'^ ^^*l* ^^^? ^^7* 

iF, SHOOT- 
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i A, SHOOTETH at the Poultry of 5. and by Accident CHAP. 
Jtilleth a Man ; If his Intention was to fteal the Poultry,. j^ 
nhich muft be cojleded from Circumftances, it will be j^gH. j |- 
Murder by reafon of that felonious Intent ; but if it was 6. St. Tri. 
done wantonly and without that Intention it will be 222. 
barely Manflaughter. . « 

The Rule I have laid down fuppofeth that the Aft 
from which Death enlued was. Malum in fc. For if it , 
was barely Malum prohibitum f as ihooting at Game by i. Hale 47 J, 
a Perfon not qualified byStatute-Law to keep or ufe a Gun 
for that Purpofe, the Cafe of a Perfon lb oflending will 
fall under the fame Rule as that of a qualified Man. For 
the Statutes prohibiting the Defl;iu6i:ion of the Game 
under certain Penalties will not, in a Queftion of this kind> 
enhance the Accident beyond its intrinfic Moment. 

SECT* 2. Death enfuing from Accidents happen-S EC T. z. 
ing at Sports and Recreations, /wrifr Recreations being innb^ 
cent and allov^) able y falls within the Rule of excufable Ho- . 
micide. Jl^ord Hale indeed feemeih to be of Opinion, i. Hale 471:. 
that Perfons playing at Cudgels or Foils, or wreftling by and Sum. 5^* 
Confent, if Death enfueth from a Blow, Pufh, or Fall , 
given in thofe Exercifes, ought to be excepted out of this 
Rule. This Opinion he groundeth upon a Principle very : 
true when properly applied. But he feemeth in this 
Place, I fpeak it with great Deference, to be miflaken in 
the Application of it. *^ He, faith the learned Judge, that > 
*^ voliintarily and knowingly intendeth hurt to the Perfon ; 
** of a Man, though he intend not Death, yet if Death. 
** enfueth, it excufeth not from the Guilt of Murder or ^ 
** Manflaughter. As if -^. intendeth to beat 5. but not to 
*f kill him, and Death enfueth, it will be Murder or Man- ' 
" flaughteras the Circumftances of the Cafe may happen.'*. 

If a, intendeth to beat fi. in Anger ox f ram preconceived 
Malice f and Death enfueth, it will doubtlefs be no. Ex-, 
cufe, that he did not intend all the Mifchief that followed. 
For what he did was Malum in fe, and he mud be an- 
fwerable for the Confequence of it. He certainly, beat^ 
him with an Intention to do hirrifome bodily Harm, . 
he had no other intent, he could have .no other ; he is 
therefore anfwerable for all the Harm he did. But is this 
the Cafe of Perfons who in perfeQ Friendftiip engage by 

R ^ muiuat 
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CHAP, mw^ual .Confent in any of thefe Recreations for a 'f'riat 
J^ tf Skill or Manhood 9 or for Improvement in the Ufc of 

their Weapons? Here is indeed the Appearance of a 
Combat, but it is in Reality no more than a friendly Ex* 
crtion of Strength and Dexterity.for the Purpofcs I have 
mentioned. And, which taketh the Cafe out of the 
general Rule laid down by the learncci Judge, and en- 
tirely diftinguiftieth it from that he putteth by Way of* 
111 uit ration, bodily Harm is not the Motive on either Side. 
I therefore cannot call thefe Exercifes unlawful ; they are 
manly Diverfions, they tend to give Strength, Skill, and 
AQivity, and may fit People for Defence, pubHc as werf 
^s perfonal in Time of Need. I would not be underfiood 
to fpeak here of Prize-fighting and public fioxing-maCtch- 
^s, or any other Exertions of Courage, Strength and Ac- 
tivity of the like kind which are exhibited for Lucre,^ 
and can ferve no valuable Purpofe ; but on the contrary 
encourage a fptrit of Idlenefs and Debauchery. For thefe 
Dtfordefs will, I conceive, fall uhier a quite different 
Confideratioh. 

As to playing at FolTs, t cannot fay, or was it ever 
faid that I know of, that it is not lawful for a Gentleman 
fo learn the tJfe of the fmall Sw^ord ; and yet that cannot 
he learned without praQifing with Foils. The learned 
judge in the Palfages lafl referred to citeth two Cafes a- 
gainft this Exercife. Thefirft is not particularly ftated^ 
and therrfore I fay Nothing to it. The other. Sir Join 
Cbicbejler^s Cafe, doth not in my Opinion conclude to 
the Point in Question. For there was in ta5i no playing 
AT Foils in that Cafe, Sir John pafTed at his Servant 
-with his Sword in the Scabbard, he parried with a Bed- 
flaff; and in the Heat of the Exercife the Chape of the 
Scabbard flew off, arid the Servant was killed with the 
Point of the Sword. Sir John ought not to have ufed 
.a deadly Weapori with fo fittle Caution. The Chape 
■was likely enough to be beaten off in the Violenct'of the 
Play, and if that (hould happen. Death, or fome great 
bodily Harm muft enfue. He did not ufe that Degree of 
CircumfpeSion which common Prudence would have 
fuggefted. And therefore the Fad fo circumfiancei 
might well amount to Manflaughter, though the Exer- 
cife itfelf with proper Weapons might fiave been other* 
wife lawfuk 
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The learned Judge mentioneth the Cafe of Public CHAP. 
Joufts and Tournaments without the Command of the . j 
King, as falling within the fame Rule with the Exerci- 
fe juft mentioned ; but the Cafes differ greatly. ' For 
public Joufts and Tournaments drew a great Concourfe 
of high Spirits and warm Blood into the Field. ^Jfem^ 
bites not always, conftflent with the public Tranquillity f and 
Jfldom ending without fome Bloodjbed. And for that Rea- 
fon I prefunie it was that even in thofe Days of Chivalry See Madox's 
they were deemed unlawful AfTemblies, i^nlefsby fpecial^^^'onia An- 
Licence from the Crown, ^^^^ ^*^' 3* 

A Man at the Diverfion of Gock-throwlng ^t Shroye-*^* ^' 
tide, which hath too long prevailed? miffed his Aim ; and 
a Phild looking on received a Blow from the Staff, of 
Jvhich he foon died. I once in the Circuit ruled it Man- 
ilaughter. It is a barbarous unrrtanly Cuftom, frequently 
prpduSiye of great Diforders, dangerous jto By-ftanders^ 
and ought tp be djfcouraged, 

SECT. 3. If an AQion unlawful in itfelf be done de* SECT. 3. 
liberately and with intention of Mifchi^f or great bodily 
Harm to Particulars, or of Mtfchief indifcriminaiely, fall 
il where it may, and Death enfu^e againft or befide the 
original Intention of the Party, it will be Murder. But . 
if fach mifchievous Intention doth not appear, which is 
Matter of Fafl: and to be pollened frorn Circumftan- 
ces, and the AQ: was done heedlefsly and incagtioufly, it 
^ill be Manflaughjter : not accidental Death, becaufe the 
Aft upon which Death enfued wa3 unlawful. 

Under this Head I will mention a Cafe which through 
the Ignorance or Lipnity of Juries hath betn fornetimes 
brought within the Rule of accidental Death. It is where 
a Blow aimed at one Perfon lighteth upop another and 
Wleth him. This in ^ loofe way of (peaking may be 
called accidental with Regard to the Perjln who died by a 
Blow not intended for tiiM. But the Law confidereth 
this Cafe in a quite different Light. If from Circumftan- 
ces it appeareth that the Injury intended tp J. be it by 
Poifon, Blow, or any other Means of Death, would have 
^mounted to Murder fuppofing Him^ to havp been killed 
^y ib it will amount to the fame Offence if B* happen- 

H 3 «!• 


^> 


^62 


DISCOURSE II. 


CHAP, cth to fall by the fame Means. Our Books fay that in 
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this Cafe the Malice Egreditur Perfonam. But to fpeak 

more inteihgibly, where the Injury intended againil A. 

proceeded from a wicked, murderous, or milchievous 

Motive, the Party is anfwerable fcr all the Confequences 

of the/A3ion, if death enfueth from it, though it had not 

it's Eflefit upon the Peifon whom hd intended t^ dellroy. 

The Adalitia I have already explained, the Heart regard- 

lefs of focial Duty and deliberately bent upon Miichitf, 

■and confequently the Guilt of the Party isjuft the larnc 

;in the one Cafe as the other. On the other Har^d, if 

the Blow intended againft A. and lighting on B. aiole 

. from a fudden Tranfport of Paflion which in Cafe A. had 

. died by it, would have reduced the Offence to Man- 

flaughter, the Faft. will admit of the fame Alleviation 

ifjB. ftiould happen to fall by it. 
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SECT. 4. It is not fufficient that the AQ: upon 
which Death enfueth be lawful or innocent, it mufl bfe 
done in a. proper Manner and with due Caution to pre- 
vent Mifchief. Parents, Mafters, and other Perfons 
haVing authority /n Foro Domejlicoy may give reafonable 
: Ccric6tion to thofe under their Care; and if Death enfueth 
without their Fault, it will be no more than accidental 
Death. • But if the Corre6lion exceedeth the Bounds of 
due Moderation, either in the Meafure of it or in the In- 
ftrument made ufe of for that Purpofe, it will be either 
Murder o^ Manflaughter according to the Circumftan-. 
ces of the Cafe. If wuth a Cudgel or other Thing not 
Comb. 408. likely to kill, though improper for the Purpofe of Correc- 
'^ tion, Manflaughter. If with a Dangerous Weapon like- 

I. Hale 474. ly to kill or maim, due Regard being always had to the 
rKeil. 64, i^^iP^^Q and Strength of the Party, Murder. 
?«34' This Rule touching due Caution ought to be well 

* confidered by all Perfons following their Lawful Occu- 

' pations, efpecially fuch from whence Danger may pro- 

bably arife. 

Workmen throw Stones, Rubbifh, or other Things 
frofn an Houfe in the ordinary Courfe of their Bufinefs, by 
which a Perfon underneath happeneth to be killed ; if 
they look out and give timely Warning beforehand to 
thofe beiow^ it will be accidental Death ; if without fucl^ 
;.>. . . , . / Caution* 
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Caution, it will amount to Manflaughter at lead. It was CHAP, 
a lawful AGty but done in 'an improper Matter * J^ 

It is indeed faid in Keilingy t that if this be done in the » i Hale ±1%, 
Streets of London or other populous Towns> it will be 475, 
Manflaughter notwithftanding the Caution I have men t Keil. 40. 
tioned is ufed. But this will admit of fome Limitati- 
on. If it be done early in the Morning, when few or no 
People are flirring, and the ordmary Caution is ufed, I 
think the Party is excufeable. But when the Streets are 
full That will not fuffice ; for in the Hurry and Noife of 
a crowded Street few People hear the Warning or fuffi- 
ciently attend to it. 

A Perfon driving a Cart or other Carriage happeneth i. Hale 476. 
to kill. If he faw or had timely notice of the Mifchief . 
likely to enfue, and yet drove on, it will be Murder. For 
it was wilfully and deliberately done. Here is the Heart 
regardlefs of focialJDnty, which I have already taken no- 
tice of. If he might have feen the Danger, but did not 
look before him, it will be Manflaughter for want of due 
Circumfpe8:ion. But if the Accident happened in fuch 
a Manner that no Want of due Care could be imputed to 
the Driver, it will be accidental Death, and the Driver 
will be excufed. 

I NEED not ftate more Cafes by way of Illuftration un- 
der this Head, thefe are fufficient. But I cannot pafs over 
one Reported by Keilingy becaufe I think it an extreme Keil. 41. 
hard Cafe, and of very extenfive Influence. A Man found 
a Piftol in the Street, which he had reafon to believe was 
not loaded, having tried it with the Rammer ; He carried 
it Home and fliewed it to his Wife, and flie (landing be- 
fore him he pulled up the Cock, and touched the Trig- 
ger. The Piftol went off and killed the Woman. This 
was ruled Manflau^ihter. 

It appeareth that the learned Editor was not fatisfied Ch. J. Holt. 
With the Judgment It is one of the Points he in the 
Preface to the Report recommendeth to further Confide- 
ration. 

Admitting that the Judgment was ftriSly legal, it 
Was, to fay no better of it, Summum f-uf, 

I CANNOT help faying, that the Rule of Law I have 
keen confidering in this Place, tdiiching the Confequence 
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C H A P. ^f taking or not taking due Precaution, doth not fef m t% 
J i>e fufficiently tempered with Mercy. Manflaughter wal 

formerly ^ capital OfFence, as I fliall hereafter fliew. And 
^ven th^ forteitureof Goods and Chatties upon the Foot 
of the prefent Law is an heavy Stroke upon a Man guiUy 
'tis true of an heedlefs incautious Condu^, but in other 
l^efpe^s perfe^ly Innocent^ And where the Rigour of 
Law bordereth upon Injuftice, Metcy fhould, if poflible, 
interpofe in the Adminiftration. It is not the. Part cf 
Judges to be perpetually hunting after Forfeirures where 
the Heart is free from Guilt, They are Mini (lets ap^ 
pointed by the Crown for the Ends of public Juilice; 
and (hould have written on their Hearts the folemn En* 
Coronation g^^ment his Majefty is under to ** Caufe Law and Juf- 
vath; : /-. ** Uce in Mercy to be executed in all his Judgments." 
This I have faid upon a Suppofition that the Judg- 

tnent reported by Keiling was ftriftly legal. I think it 
was not. For the La\^ in thefe Cafes doth not require 
the utmofl Caution that can be ufed ; it is fufficient that 
a reafonable rreca-ution^ what is ufual and ordinary in the 
like Cafes, be taken. > In the Cafe juft mentioned of 
y^orkmen throwing Rubbi(h from Buildings, the ordina- 
ry Caution pf looking out and giving Warning by Out- 
cry from above will excufe, thodgh doubtlefs a better 
and more effeftual Warning might have been given. But 
this excufeth, becaufe it is wba( is ufually givep, and 
hath beea found by long Exptrience. in the ordinary 
Courfe of Things to anfwer the End. The Man in the 
Cafe under Confideration examined the Piftoi in the 
Cx)mmon way, perhaps the Rammer which he had not 
tried before was too fliort and deceived him. But having 
ufed th^ ordinary Caution found to have been effe^at 
in the lilke Cafes he ought to have been JExcufed. 
! I HAVE been the longer upon this Cafe, becaufe Acci- 
dents of this lamentable Kind may be the Lot of the wifeft 
and the bed of Mankind, and moil commonly fall amongfl: 
the neareft Friends and Relations. And in fuch a Cafe tho 
Forfeiture of Goods rigoroufly exafted would be heaping 
Affliction upon the Head of the afflided, and galUng an 
Heart already wounded paft Cure. It wouldeven aggra- 
f at^ the Lofs of a Brother, a Parcnt> a Child or Wtfe, if 
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.fiich a lofs under fuch Circumftances is capable of Ag- C H A P» 
gfavation. ' I, " 

; I once upon the Circuit tried a Man for the Death of 
his Wife by the like Accident. Upon a Sunday Morning 
'the Man and his Wife went a Mile or two from Home 
witb-fome Neighbours to tike a Dinner at the Houfe of 
-their common Friend. He carried li is pun with him 
hoping to meet with fome Diverfion by the way. But 
before he went to Dinner he difcharged itj and fet it up 
in a private Place in his Friend's Houfe. After Dinner 
he went to Church, and in the Evening returned Home 
"with his Wiftt and Neighbours, brihging his Gun wiih 
him, which was carried into the Roorrt where his Wife 
Was, (he having brought it part of the Way. He faking 
'it up touched the Triggef, and the Gun went off and 
[killed his Wife, whom he dearly loved. It came out ir^ 
.Evidence, that while the Man was at Church, a Perfon 
[belonging to the Family privately took the Gun^ charged 
'it andwent after feme Game ; but before the Service at . 
I Church was ended returned it loaded to the Place whence 
Ae took it, and where the Defendant who was ignorant 
[of all that had paffed, found it, to all Appearance as he 
Itcft it. i did not inquire, whether the poor Man had 
[ixamined the Gun before he carried it Home; but being 
\^ Opinion upon the whole Evidence, that he had rea- 
ifehable Grourlds to believe that it was not loaded, 1 di- 
reded the Jury that if They were of the fame Opinion 

4hey (hould acquit him, and he was acquitted, 

l{ > ^ . ■ ' 

I SECT. 5. Accidental Death which happenethSiECT. j. 
Mthout the Intervention of human Means induceth aDeodands.^ 
jForfeiture Vvhich the Ignorance and Superftition of an-^ 
Itient Times called a Deodand. Thcfe Forfeitures were 

|>art of the Cafual Revenues of the Crown ; and the Va^ 
, ue, when found by the Coroner's Inqueft, was put in 
Charge to thie Sheriff, ih order to be levied on the Ville 
^here the Accident happened ; and was paid into the 
Mands of the King's Almoner to be applied to pious Ufes 
for thr Souls of the Deceafed. 

This Forfeiture, which is not now applied to fuperftiti- 
f u» Ufes, is ftill Part of the Revenue of th^ Crown, unlj^fs ' 
'' - '' ' wherf. 


jfc66 D I S C O U R S E II. 

CHAP, ^^^rc Lords of Franchiles are intided to it by Grant. 

¥ For no Man can prefcribe to it, or to the Goods of Felons 

I «* of themlelves, or other Felons, or Outlaws happening 

i.Haie 419. ^*^^^" ^^^ Royaltv. 

I HAVE nothing to add to what other Writers have 

faid touching Deodands more than to obferve, that as this 
Forfeiture leemeth to h^ve been originally founded ra- 
ther in the Superftition of an Age of extrenne Ignorance 
than in the Principles of found Reafon and true Policy, it 
haih not of late Years met with great Countenance in 
TVeflmlrtJler HalL And when Juries have taken upon 
them to ufe a Judgment of Difcretion, not ftri€tly wirh- 
in their Province, tor reducing the ^antum of the For- 
feiture, (I with' the Temptation to it was taken out of 
their way) the Court of King's Bench hath refufed toin- 
terpofe in Favour of the Crown or Lords of the Fran- 
chife/ 

* It hath frequently interpofed it's Authority as Sove- 
reign Coront^r in this Cafe, and alfo in the Cafe of Sui- 
cide in Favour of the Subject and to fave the Forfeiturt^ 
bat will not do it in either Cafe to b'u Prejudice. And 
herein it proceedeth upon the fame Principle of equitable 
Juftice, that the Courts of Wejiminfier-Hall conftantly 
do in refufing to fet afide a wrong Verdi^ given in ftf- 
vour of the Defendant in a Criminal Cafe, or in an hard 
Adion, though it is done every Day where a wrong Ver- 
di& goeth againft him. 
f Ge: %. 'In the Cafe of the King * and Rulfe Coroner of Kentf 

which came on jn Miib. and HilL the 5th of King Geo, 2. 
the Coroner's inqueft found, that ^. B, fitting on his 
Waggon accidentally fell to the Ground, and that the 
Horfes drawing the Waggon forward, one of the Fore- 
wheels cruflied his Head, of which he inftantfy died, 
and then concluded that the Wheels on which they fet a 
fmall Value, only moved to his Death. A Motion wa$ 
made in behalf of Mr. Mompjfon Lord of the Franchilc 
for quafhing this Inquifition, upon Affidavits tending to 
^ew that the Cart and Horfes were equally inftrumental; 
which indeed the finding of the Jury did fufficiently ira; 
ply. But the Court was verv clear that neither this 
pourt nor the Coroner can oblige the Jury to conclude 
qtherwife than they have done, and would not fuffeirthe 
' Affida- 
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Affidavits for quaftiing the Inquifition to be read. A like C H A f. 
Cafe came on Micb, the 29th of King Geo. 2. the King J ' 

againft Drew Coroner of Middle/ex. The Coroner's Ju- 
ry upon view of the Body of a Perfon killed by the like 
Accident, found that one Wheel of the Waggon only 
moved to the Death. The Court, on Motion in Behalf 
of the Lord of the Franchife, granted a Rule for (hewing 
Caufe why the Inquifition fhould not be quaihed for this 
Mifbehavioor of the Jury. On the Day for (hewing the 
Caufe Mr. Hume Camphel, Council for the Lord of the 
Franchife, informed the Court that upon looking into * 
Precedents he was fatisfied he could not fupport the 
Ruie, and thereupon it was difcharged. The Cafe of 
the King and Rolfe was mentioned on this Occafion, 
»ud greatly relied on. 


CHAP. II. 


Homicide founded in Jujlice. 

|5ECT. i.rriHE Execution of MalefaQors under' pp — 

JL \Seatence of Death for capital Crimes '^ *• f' 
iath been confidere^ by former Writers as a fpecies of 
Homicide founded in Neceflity. I think it hath with Pro- 
priety enough beien fo confidered. For the Ends of Go- 
vernment cannot be anfwered without it. Lord Hale hath i . Hale 496, 
treated this SubjeS pretty much at large : and as it is not — 502. 
fi Matter of very general Concernment, and as few Quef- 
tions are likely to arife upon it, I refer the Reader to 
what the learned Judge hath faid upon the Subjefit, 
One of his Rules indeed feemeth to want fome Expla- „ 1 
iiation ; That the Execution ought not to vary from the Judg- * tt_i 5 i i ' 
WM^ ; far if it dotb, the Officer will be guilty of Felony 
«/ leafl, if not of Murder. . ' 

This is a good general Rule, but not univerfally true. 
If the Officer of hi^ own Head, and without Warrant, 
or the Colour of Authority, varieth from the Judgment, 
he may be Criminal to that Degree the learned Author 
*nentioneth. For he Wilfully and Deliberately aSeth in 
Defiance pf Law, and in fo doing (heddeth the Blood of 
a Man, whole Perfon, 'till Execution is done upon him 
in % due Courfe of Juftice, u equally under the Proie6tion 
^* •■ ....-■• of 
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C H A P. of the Law with cvenr other Subjea. But if the Offi- 
jL cer hath a Warrant from the Crown for beheading a 
Perfon under Sentence of Death for Felony, or a Wo- 
man for Treafon of any Kind, and payeth Obedience to 
3. la^ C2. ^^> ^^^^ I conceive would not be criminal. Lord Coh in- 
211. deed doth fay that a Warrant from the Crown for an Ex- 

ecution totally varying from the Judgment is illegal, be- 
^caufe the King cannot alter the- Judgment, though he 
may by his Prerogative remit one Part, and Jeave the 
Offender open to the other. As, failh he, in the Cafe of 
High Treafon, Decapitation ieing Part of the yudgment^ 
the Law is fatisfied, the Judgment is fubflantially exe- 
iputed, if that be dons, though every other Part is omit- 
ted. And Hale feemeth to agree with Him. 

That the Crown may remit Part of the Judgment is 
certainly true, and would filence every,Doubi in the Cafe 
Jof High Treafon at lead, if hanging and beheading were 
Ingredients in every Judgment for that OflFence. But 
in the Cafe of Women, beheading is no Ingredient in the 
Judgment, and yet Ladies of DiftinSion h^ve been for 
many Ages paft by Warrant from the Crown beheaded 
for that Offence. The Execution in this Inftance totall}. 
yarieth from the Judgment, and yet I do not know that 
thofe Executions have been efteemed illegal. Nor can 
I recolleS a (ingle Inftance where a Lady of DiftinSion 
hath been burnt for High Treafon. And with regard to 
thofe of inferior Rank who have been burnt, it is well 
known they have generally been ftranglcd at the Stake 
by the Executioner before the Fire hath reached them; 
though the Letter of the Judgment is that they (hall be 
biirnt in the Fire UillTbey are Dead. This the Sheriff 
doth or knowingly permitteth without Warrant from the 
Crown, Cuftom alone having given a kind of Sanflion to 
a PraSice founded in Humanity and not repugnant to any 
Rule of Subftantia! Juftice. I remember one and but one 
Inftance to the contrary which will be mentiorved in it's 
proper Place. Beheading is like wife no Ingredient in 
the Judgment for Felony, and yet Perfons of Diftindion 
Ihave for Ages paft been by the like Warrants beheaded 
for that OflFence; and Nobody hath complained or thought 
the Execution illegal. 

Tin 
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^tuL DiftinSion therefore between a total Alterattioti CHAP; 
ind a Remiilion of Part of the Judgment will not wholly iJ^ 
folve the Difficulty, if any Difficulty there be. . Though 
a partial Solution may fometimes ferve to fave Appear- 
ances. But this Matter feemeth to lie in a very narrow 
Compafs. The King cannot by his Prerogative vary the 
Execution, fo as to /Aggravate the P^nijbment beyond the 
intention of the Law, Thus far the Rule that the King 
^cannot alter the Judgment is true. But it doth not follow 
from thonce that he, ivbo undoubtedly can ^wholly pardon 
fbe Offender, cannot mitigate his Punilhment with Re- 
Igard to the Pain or Infamy of it. Will it be faid that 
i^ecaufe the Crown cannot go beyond the Letter of the 
jLaw inJ>oint oj Rigour it's Mercy is likewife fo bounded ? 
ily no Means. For the Law proceedeth in both Cafes 
with a perfeQ; Uniformity of Sentiment and Motive. 
The Benignity of the Law hath fet Bounds to the Pre- ' 
^gative in one Cafe^ and the fame Benignity hath left it 
lireeand unconfined intthe other. 
\ In the Cafes juft mentioned it cannot perhaps be fald 
iWth ftria Propriety that the Judgment is fubjiantially ex^ 
ifa/<?// ; but furely the Ends of public Juftice are effeQu- 
^lly anfwered if the Offender fuffereth Death, the Ulti^ 
urn Supplicium, though the Circumftances of Infamy 
r extreme Rigour which the Judgment importeth i(re 
ifpenfed with. And whenever that hath been done, it 
ath in all Ages been efteemed a Matter of Royal Grace, 
nd granted at the Prayer of the Party or his Friends. 
The Writ of Efcheat,groundedontheCommon-Law,Regj(j ,g^^ 
% the Cafe of ah Attainder for Felony alkdgeth that the a. F. N. B, * 
[Party was hanged, whether, fay the Books, He was Be- 144. H, 4^ 
[HEADED or died hefore Execution t which Averment is notEd>t. 339, 
[Iraverfable. This, faith the Note on the Regifter, was^tanf. 198. A. 
adjudged in Parliament in the 8th of Edw, the 3d. And 
h the Statute ftiled Articuii Cleri one Grievance com-O-Ed. a.c. 10; 
plained 9f is, **^ That Perfons flying to SanQuary and ab- 
^*juring" (a Privilege rjever allowed butin Cafes of Felony) 
[^ had been taken by Force fronri the public Highway and 
'** then hanged or BebeadedP Lord Coke in his Comment 
jit the Word [decapitantur] faith, " This is miflaken in 
■^* the Petition, for no Man can be beheaded but for 
^ Treafop." The Miftake, if any there be, was a mere 

Mattel^ 
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CHAP, Matter of Faft of great and public Notoriety at that 
IJ^ Time. And therefore, where the Miftake upon the 
whole mod probably lieth, whether in the Petition or in 
the Comment, the Reader muft judge. 

These Authorities, in my Opinion^ prove to a De- 
monflration, that in thofe early Ages the Judgment for 
hanging was a legal ordinary Judgment in the Cafe of 
Felony, and that Execution was commonly done in that 
Manner. They fhew like wife that beheading in fome 
fpecial Cafes upon a Judgment in Felony hath been prac- 
tifed in ail Ages. ' 

I THEREFORE conclude, 'till! fhall be better inform- 
ed, that the Prerogative now under Confideration, found- 
ed in Mercy, and never in any Age complained of, ii 
Part of the Common-Law. 
3. Inft. 211. LoR4) Coke in one of the PaflTages I have cited, after 
admitting that in the Cafes he mentioneth the Execution 
did vary from the Judgment, concludeth, but " Judican^ 
** dum ejl Legibus non ExemplisP The Rule is true, but 
the Miftake lieth in the Application of it. For imme- 
morial Ufage founded in Mercy, and never complained of,- 
is undoubtedly fufBcient in this, as in every other Cafet 
to determine what is or is not Part of the Common-Lar, 

SECT. 2. SECT. 2. Homicide in Advancement of Juftic« 
may likewife be confidered as founded in Neceflity. For 
the Ends of Government muft be totally defeated, unlefi 
Perfons can in a due Courfe of Law be made Amefnable 
to Juftice. And therefore where Perfons having Autho- 
rity to Arreft or Imprifon, uiing the proper Means for 
that Purpofe, are refifted in fo doing, and the Party 
making Refiftance is killed in the Struggle, this Homi- 
cide is juftifiable. And on the other Hand, if the Party 
having Authority to arreft or imprifon, uj5ng the proper 
Means, happeneth to be killed, it will be Murder in all 
who take a Part in fuch Refiftance, For it is Homicide 
committed in Defpite of the Juftice of the Kingdom. 

The Rule I have laid down fuppofeth that Refiftance 
is made. And upon that Suppofitioji it will, I conceive, 
hold in all Cafes, whether civil or criminal. For in the 
Cafe of Refiftance in cither Cafe the Perfon having Au- 
thority 
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jkhofity to arrefl: or imprifon may rept.l Ff ice with Force, CHAP, 
«nd if Death ^nfuefh Vn the Struggle he will be juihfied* JL 

I This is founded in Reafon and public Utility. For few 
Men would quietly fubmit to an Arreil, if in every Cafe 
of Refillance th-^: Party impowered to arrefl: was obliged 
I to deiift and leave the Bufinefs undone. I think the Opi- 
nion in I. /?«//^'s Report is too fevere, ^- f ^9* 

I SECT. 3. The Cafe of bare Flight m order to a-SECT, 3: 
|toid an Arrefl: in a Civil Proceeding, aiid likewife in 
jfome Cafes of a Criminal Nature, will fall under a dif- 
fferent Confideration. A De end^nt in a civil Suit being 
[Ipprehenfive 6f an Arrefl flyeth, the OflScer purfueth^ 
|ind in the Purfuit killtth Him, Tbisy faith Lord i/W^.i. Hil«48i, 
'will be Murder. 

f' I RATHER choofe to fay, it will be Murder or Man- 
1au2;hter as Circumn:ances may vary the Cafe. For if 
ie Officer in the Heat of the Purfuit, and merely inor- 
ler to overtake the Defendant, fhould trip tip his Heels, 
give him a Stroke with an ordinary Cudgel, or other 
'^eapon not likely to killf and Death fhould unhappily 
lofue, I cannot think that this wili amount to more than 
[anflaughter, if in fomc Cafes even to that Offence, 
*he Blood was heated in the Purfuit, his Prey, a Itiwfut 
vjF, juft within his Reach, and nofignal Mifchief was 
itended. But had he made ufc of a deadly Weapon, 
would have amounted to Murder. The mifchievous 
JSndiftive Spirit, the Malitia I have already explained, 
which always mufl: be colleded from Circumftances, de- 
fitrmineth the Nature of the Offence. 
f- 

SECT. 4. What hath been faid with Regard to bare 8 ECT, 4, 
ight in a Proceeding merely civil is equally true in the 
afe of a Breach of the Peace, or any other Mifdemea- 
)ur fliort of Felon\:. . But wher§ a Felony is committed. See tlie Ciife 
[Bid the Felon flyeth from Juflice, or a datigerous Wound of Guifcanl* 
H given, it is the Dutv of every Man to ufe his beft En-^^^^- 9-^*^ 
Beavours for preventing an Efcape. Ard if in the Purfuit^* '^' 
fte Party flying is Kille'd, 'where be cannot be otherwife over- i. Hale 489^ 
M^«, this will be deemed juflifiable Homicide. For the 490, 
rurfuit was not barely warrantable, it is what the Law re- 

<quireth 
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C H A P. fluireth and will punlfh the wilful Negleft of. I majr 
I F add that it is the Duty of every Man in thefe Cafes qui- 

etly to yield himfelf up to the Juftice of his Country. 
And for this Reafon it is that Flight alone upon a Charge 
of Felony induceth a Forfeiture of Goods though the 
Pahy upon his Trial may be acquitted of the Fa^. For 
he hath done what in him lay to flop the Courfe of 
public Juftice. 

3oME, Writers have thptight that this Forfeiture b 
founded on a legal Prefumption of the Guilt of the Par« 
ty grounded on bis Flight ; but in the Cafe of ah Acquit- 
tal all Prefumption of that kind muft be at an End. It 
is Prefumption againft Fa£b. 

These Rules are founded iii public Utility^ ne Mih 
leficia remaneant impunita. 

And if iii the Cafes laft mbntiohed the Felon* or Per-, 
fon giving a dangerous Wound tumeth upon the Purfu- 
ersy and m the Schffle aiiy one of them i$ killed^ thii: 
will be Murder in the Peribn fo refidingy and all his Ad* 
herehts prefent and knowingly abetting, for the Reafon i 
given in the fecond Se£lion. 

And even in the Cafe of si fudden Affray where najj 
Felony is committed or wound given, if a Perfon inter* J 
poflng to t>art the ConiibatantSf giving t^oiice to them ofA 
his friendly Jntehtiori, (hould be afTaulted by them or en 
ther of them and in the Struggfe ^ouTd happen to kill> 
th\5, 1 take it, will be jufiifiable Homicide. And on the 
other Handy if the Party fo iritefpofihg) giving fucb No* 
tice, (houid be killed by either of the Combatants, it will ] 
be Murder in the Perfon fo killing. For it is the Duty } 
of every Man to interpofe in fuch Cafes for preferving 
the Public Peace and preventing Mifchief. 

This Rule is founded in the Principles of focral Outjr 'j 
and political Juftice^. 


ICeil. 66. 
115. 


Stanf. 13. 
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CHAPi 

CHAR, iir, 

i 

! . Homicide founded in Necejfttj, 

SECT. I. QELF-DEFENCE, naturally fallethSECT. i; 

1^ under the Head of Homicide founded 
)lnNecel1ity,and niay be coiifidered in two different Views. 
i It is either that Sort of Homicide «SV y Sua defendendo 
Wich is perfe&ly innocent and juftifiablej or that which 
[is in feme Meafure blameable and barely excufable. The 
jWant of attending to this Diftin^ion hath, I believe, 
fkhrown fome Darknefs and Confufion upon this Part of 
Ithe Law. 

\ The Writers oh the Crown -La wi who I think have 
feot treated the SubjeQ: of Self-Defepce with due Precifi- 
pn, do not in Terms make the Diftiniftion I an> aiming 
ptj yet all agree that there are Cafes in which a Man 
pay, without retreating, oppofe Force to Forces even to 
*^e Death. This I call juftifiable Self-Defence^ the juf- 

lable HomicideJ. 

They like wife agree that there are Cafes in which 
pe Defendant cannot avail himfelf of the Plea of Sdf- 
Pefence without (hewing that he retreated as far as he 
'^^uld with Safety, and then merely for the Prefervatiori 
jf his own Life killed the Affailant. This I call Self- 
defence Culpable, but through the Benignity of the Law 
^ tcufabie. ^ 

; In the dafe of juftifiable Self-Defence the injured Par- 
ly may repel Force with Force in Defence of his Perfon> 
Habitation, or Property, againft one who manifeftly in- 
jiendeth and cndeavourcth with Violence or Surprize td 

mmit a known Felony upon either. In thefeCafeshe isKei!. iil^ 

t obliged to retreat, but may purfue his Advcrfary till 129. 
e findeth himfelf out of Danger, and if in a Cpnflifl: be- 
iveeri them he happeiieth to kilUfuch killing is juftifiable. 
^* The Right of Self-Defence in thefe Cafes is founded in 
pe Law of Nature, and is tiot nor can be fuperfeded by 
|ny Law of Society. For before Civil Societies were 
formed, one may conceive of fuch a State of Things 

S though 
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CHAP, though it is difficult to fix tlic Period when Civil Societies 
Jif were formed, I fay before Societies were formed for mu- 
tual Defence and Prefcrvatlon, the Right of Self-Defencc 
refided in Individuals ; it could not refide el few here. And 
fmce in Cafes of Neceflityy Individuals incorporated into 
Society cannot refort for ProteSion to the Law of the 
Society, that Law with greatTropriety and ftrift Juftice 
confidereth them as Jiill in that Injlance under the Pro- 
te£lion of the Law of Nature. 

I WILL by way of Illuftration ftate a few Cafes which 
I conceive are reducible to this Head of jufiifiable Self- 
Defence. 

Where a known Felony is attempted upon thePer- 
fon, be it to rob or murder, here the Party afiaulted may 
repel Force with Force, and even his Servant then at- 
tendant on him, or any other Perfon prefent may int^r- 
pofe for preventing Mi chief ; and if Death enfueth, the 
Party fo interpofmg will be juftified. In this Cafe Na- 
ture and focial Duty co-cperate. 

A Woman in Defence of her Chaftity may lawfully kill 
a Perfon attempting to commit a Rape upon her. The 
Injury intended can iiever be repaired or forgotten. And 
Nature to render the Sex amiable hath implanted in the 
Female Heart a quick Senfe of Honoiir, the Pride of Fir* 
tu0j which kindleth and ehflameth at every fuch liiftance 
of brutal Luft. Here the Law of Self-Defence plainly 
coincideth with the DiSates of Nature. 

An Attempt is made to commit Arfon or Biirglaryih 
the Habitation ; the Owner, or any Part of his Family^ 
or even a Lodger with him may lawfully kill the Aflail- 
aints for preventing the Mifchief ifttended.* Here likc" 
wife Nature and focial Duty co-operate. 
Keil. I28i. In Maivgridgeh Cafe, he upon Words of Anger be- 

tween him arrd Mr. Cope threw a Bottle with great Vio- 
lence at the Head of Mr. Cope^ and immediately dte^v bii 
Sword, Mr. Cope returned the Bottle with equal Violence. 
«« It was,'* faith Lord Holt, « Lawful and Juftifiable ia 
Ibid. izg. u Mr. Cope fo to do. For,'' as he argueth a littk aft«- 

♦ See Keil. 51 . a miich Wronger Cafe. Perfons rudel r- 

tmg thetnfelves intp a Room in a Tavern againft the Wi >f 

the Company in Pofleflion, one of th^ AfTailants is kslf~ a 
the ScufHe, ruled juftifiable Homicide* But Qa; 
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Wards, '« tie that haib fjewn that be hath Malice ngainft CHAP. 
'* amthcr is ^not jit to be trujfed with a dangerous Weapon Uj 
" in bis Hand:' ' ^ . . • , 

It was upon tliis Principle, I prefume, ^niJ poflibly too 
upon the Rule already laid dovvn touching the Arreft of a 
Perfpn who had givdn a dangerous Wound, that the Lc- . ^ , . 
g'lflaturc in. the Cafe of the Marquis de Gt(ifcard wjio ftab- 9. An, c. iot 
bed -Mr.. Harley .fitting in Council, difcharged the Party 
wbovvas fy ppofed to have giveh him the mortal Wound 
from all Mahner of Profecution on that Account; and 
declared the Killing to be a lawful and necejfary AJ^ion^ 

/SECT, 2. I wiil how proceed to that Sort of Self- S EC t. L 

Defence which is culpable and through the Benignity of 

the Law excufable^ : And this Species of Sejf-Defence, I 

choofe upon the Authority of the Statute of Hen. the 8th, 24. H. 8. c. ji 

to diftinguifli from the Other by the Name bf Honoicide 

fi I>efendendpi upon Cbahce-i-ntedley, xTh^^ Term Cbartce". 
medley hitbhctn y^vy improperly applied to the Cafe of 
accMental Death,and in yblgar Speech we generally afEx , ^ 
that.fingle Idea to it* , But the antient legal Notion of j, i^ft, t^^ 
Homicide by. Chance-medley was r when Death eiifued 57. 
from a Combajt between the PArtie$ upon a fudden Q^ar* Kell. 6^% 
reL* How upon the fpecialCircumftahcesofithe CafQ 
the Species of Homicide fi Dejendendo which I am now; 
upon, is dtftiiiguiihable frorn that Spede^ of feIpniou$ 
Homicide:which we call Manflaughter Will be prefently 

'confidered, - j ...-•,,,.•■ ''-^ > ■ ■'"' ^. 

The Difference b,€tween juftifiable andcxcufable Self** 
Defence appeareth to me to be plainly fiippofed and point-? 
cd out by the Statute I have jiift mentioned. For after 
reciting, that it had been doubted whether a Perfon kil- 
ling another attemptiiig to rob or murder him^nder the 

- Gircumftafices there mentioned mould forfeit Goods and 
Chattels^ ** As^" proceedeth the Statute, "Any other 
*> Perfoi) rtiqtild do tNt by C£^«ir^-»x^^/^ (hould happen 
*f tc^ kill or flay any other Perfon /« bis or their Defence:*: 
k erijiaethf tHat in the Cafes; fitll, mentioned the Party 
killing ihall forfeit nothingj but fliatl be difcharged in like 
manner as if be were dcquiifed of the Death. 

9 Sec Skenc'^De Verborum Signifcatisne. ferb, Chaud 
iicflc. 

S a I milk 


ty6 D I S C O U R S E IL 

CHAP. J WILL make an obfervation or two upon this Aft. 
1 ji I . Th o u gh it exprefsly provideth agatnft a Forfeiture 

in the fpecial Cafes therein mentioned, upon ivbicbj faith 
the Preamble, Doubts bad arifetiy that expiefs Provifion 
doth not imply an Exclufion of any other Cafes of juftifi- 
able Homicide which ftar.d upon the fame Foot of Reafon 
and Juftice. For the Statute was plainly made in Affirm- 
ance of the Common-Law, and to remove a Doubt that 
had been entertained in the Cafes fpecialty provided for. 
2. Two Cafes of Self- Defence are fuppofed. In the 
one a Forfeiture of Goods was incurred, in the other not. 
What therefore is the true Import of the Words Self- 
Defence upon Cbanee-medJey^ which the Statute ufeth as 
defcriptive of that Offence which did incur the Forfei- 
ture ? Homicide />fr /«/ir/«/7/«m, which hath been ftiled 
Chance-medley, cannot poffibly be meant, for in that Cafe 
the Party killing is fuppofed to have no Intention of hurt; 
whereas in the Cafe the Statute mentioneth he is prefum- 
cd to have an Intention to kill or to do fome great bodily 
-V Harm at tbe Time the Death happened at leafty but did it 

for the Prcfervation of his own Life. The Word Chance^ 
medley therefore, as it ftandeth in this Statute conne^ed 
with Self-Defence, muft be underftood in the Senfe Qoh 
and Keilingi in the PafTages already cited, fay was the ori- 
ginal Import of it, a fudden cafual Affray commenced and 
carried on in Heat of Blood. And confequently Self-De^ 
^ fence upon Chance- fnedley muff, as I apprehend, imply that 
the Perfon when engaged in a fudden Affray quitted the 
Combat before a mortal Wound given, and retreated or 
fled as far as he could with Safety, and then urged by 
mere Neceffity killed his Adverfary for the Prcfervation 
of his own Life.* 

This Cafe bordereth very nearly upon Mandaughtef, 
and in FaS and Experience the Boundaries are in /bmeln- 

ftances 
* It may be thought Time mifpent to enter into an etymo- 
logical Diipute touching the Term Chance- medley ^ (ince the 
S^Ature I have cited feemeth-to have fixed the legal Notion of ir. 
Tlie Word Medley is derived from Medleta, Mefleta^ or Mefleia^ 
barbarous Latin Terms which fighified an Affray^ And wbe r 
theCompouiidCi^tf «fe-iwe^/^be vjxxtteviChiiud-medleyoxCh 
melle an Affray in the Heat of Blood» or Chance-medley a 
den cafual Affray, the Difference in Point of Senfe is ^ 
fmall. And if any there be, the Definition I have givei f 
the Thing taketh in both. The Word is written both W i 
in different Gioffaries, all of eftabliihed Reputation. 
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fiances fcarce perceivable: but in Confideration of Law CHAP. 
they have been fixed. In both Cafes it is fuppofejl that JU^ 
Paffion had kindled on each Side, and Blows paffed be- 
tween the Parties. But in the Cafe ot Manflaughter it 
is either prefumed that the Combat on both Sides had 
continued to the Time the Mortal Stroke v/as given, or 
that the Party giving fuch Stroke was not at that Time 
in imminent Danger of Death. 

He therefore who in the C\Ce of a mutual Conflift 
would excufe himfelf upon the Foot of Self -Defence muft ^ 
fliew, that before a mortal Stroke given he had declined ^^ 
"any further Combat and retreated as far as he could with 
Safety: and alfo that he killed his Adverfary through 
mere Neceffity, and to avoid immediate Death. If he 
faileth in either of thefe Circumflanccs he will incur the 
Penalties of Manflaughter. 

/ The Authorities I (hall recite will ferve to explain 
thefe Principles, and in fome Meafure fix the Bounda- 
ries between the Cafes of Manflaughter and excufable 
Self Defence. 

A, being aflfaulted by B. returneth the Blow, and ai. Hale 479. 
\Ffgbt enjuetb. A, before a mortal Wound given declineih . 
[any further Cohflid, and r'etreateth as far as he can with 
■ Safety, and then in his own Defence killeth B\ this is 
excufable Self-Defence; though, faith Stanford, A, hadStanf. 15. 
given feveral Blows not mortal before his Retreat. 

But if the mortal Stroke had been firft given, it Ibid, 
would have been Manflaughter. 

The Cafes here put fuppofe that the firfl: Aflault wa? 
made upon the Party who killed in his own Defence. But 
i^asin the Cafe of Manflaughter upon fudden Provocations, 
^'where the Parties fight on equal Terms, all Malice apart, 
it mattereth not who gave the firft Blow ; fo in this Cafe 
of excufable Self-Defence, I think the firft AlTault in ai. Hale 479, 
t fudden Affray, all Malice apart, will make no Difference, 4 So« 
; if either Party quittetb the Combat and retreatetb before a 
; mortal Wound be given. But if the firft Aflault be upon 
Malice, which muft be collefted from Circumftances,and 
the Affailant, to givehimfejf (bme Colour for putting in 
Execution the wicked Purpofes of his Heart retreateth and 
^hcn turneth and killeth, this will be Murder. If he had 

S3 killed 
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C li A P. killed without retreating it would undoubtedly have been 
HI; ' fc • *"^ ^^^ Craft of flying rather aggravatfeth tliaii ex- 
Keil. 58, tuiTcth, as it is a frefli Indication of the Mali lia already 
laS. inentionedy the Heart deliberately bent upon Mifchief. 

The other Circutnftance neceflary to be proved in a 

Pica of Self-Defence is, that the F^S was. done from 

mtre Nccefljty, and to avoid iminediate Death. To this 

Purpofe i will cite a Cafe adjudged upon^ great Delibc- 

MSS Trtcv ""^ti^n- I^ ^as the Cafe of one Nailor, which came on 

it^ Pebtoo. *^ ^' ^' '^ '^if"*' ^ 7^4» ^^fo**^ ^^^^9 9>tffy, and Bury, 
; ' * • The Prifoner was indifted for the Murder of hi? Bro- 
tber^ and the Cafe upoin Evidence appeared to be, that 
the Prifoner on the Night the FaQ was comnHtted came 
home drunk. His Father ordered* him to go to Bed, 
which he refufed to do ; whereupon a Scu^e happened 
betwixt the Father and Son. y The Deceafed, 'who was 
then in Bed, hearing the Pifturbance got up, and fell up^ 
on the Prifoner, threw him down^ and beat him upoti the 
Ground; and there kept hiii^ down, fo that he could not 
^fcajpe, nor avoid the Blows, • And as they were fo driv- 
ing together th€ Prifoner gave the Deceafed a Wound 
with a Penknife^ of which Wound he died. 
V The Judges prefent doubted, whether this was Man* 
daughter or j^ dffendendofZnd a fpecial Verdid was found 
to the EflFeS before fet forth.: « 

Aft?r Michaelmas Term, at a Conference of alt the 
Judges of England^ it was unanimoufly held to be Man- 
ilaughter. /For there did not appear to be any inevitahk 
l^ecejpiy fo as to excufe the Killing in this Manner.* 

' • . ■ • ,r f ■ > • -. ■ . 

J t ' !• ' ' - . ■ •■.« 

* Th^ Deceafed did not appear to aim at the Prifoner's Life, 
b^t rather to ch^^ife him for^his MiibehaviQUF and lofotefice 
towards bis Father, j 
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CHAP. 


IV. 


CHAP. IV. 


HAVING confidered the Cafes of Homicide juftifia- • 
ble and barely excufable, I will fubmit to the Judg- 
ment of the Learned what haih occurred to nne touching 
the Behaviour of the Petit Jury, and what VerdiQ they 
are to give in thofe Cafes, and likewife upon crimi|ial 
Profecutions in the Cafes of Infancy and Infanity, 

SECT. I, Though the Jury may, and have beeaSECT. i. 
formerly direSed in the Cafes of Infancy and Infanity to 
find the fpecial Matter, whereupon the Court is to give i. Hale «8. 
Judgment of Acquittal, yet, under the Dire^ion of tbez. Hale 303. 
Court, they na^y find a general VerdiQ ©f Acquittal with- 
out this Circuity. 

This Rule is founded in found Reafon and fubftantial 
Jufticc. For undoubtedly Crimen non contrabitur niji Vq- 
iuntas nocendi inUrcedat. 

SECT. 2. In all Cafes of juffifiable Homicide, which S EC T. 2. 
have been already confidered, the antient PraSice was to 
find the fpecial Matter, and to leave the Court to give «, jnft. 220. 
Judgment of Acquittal. But the later Authorities agree i. Hale 492. 
that in thefe Cafes the Jury may, under the Dire^ion ofz. Hale 303, 
the Court, find a general VerdiS of Acquittal. For, fay 304. 
the Books, here is neither Felony nor Forfeiture. This 
Rule is likewife founded in found Reafon and fubftantial 
Juftice, for Crimen nan contrabitur, ISc. 

SECT. 3. In the Cafe of Homicide by Mifadven-SECT. 3. 
ture, improperly ftiled Chance-medley, it hath been gene- 
rally holden,that the Jury ought not to find a general Ver- 
di£t of Acquittal, but ihould find the fpecial Matter and 
fubmit the whole to the Judgment of the Court. In thii 
Rule the modern Writers agree with the antient, unleft 
Hale for the Reafon I fliall mention prefently, may be 
•xcepted. For this two Reafons have been afligned. 

I . The Jury are Judges of the mere Matter of FaS, 
i^LQd the Court it to judge upon the fpecial Matter found 
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C H A'P, by them, whether the Faft was done per Infortunium or 
ly felonioufly. 

2. Though in this Cafe no Felony is comnjitted, yet 
the Party at Commc-^i-Law did forfeit his Goods, and 
xnuft expeft the King's Grace under the Statute of Glcu- 
cejler, to reftore them, 
• ' I AM very free to confefs, that I am not at all fatisficd 
with either of thefe Reafons. That the Matter of Fafl 
is the proper Province of the Jury I have already prem- 
{i'df and will never depart from it. But it was never u\6 
that a Jury may not, under the Direflionaf the Court, \ erf 
properly find a general Verdi£t comprehending both Lavr 
and FaQ, Every general VerdiQ:, in whatfoever Cal<f it 
is given, doth fo. It is now admitted that they m^y, un- 
der the Dire^ion of the Qurty give a general Verdid ia 
all Cafes of juftifiable Homicide ; and why sot in the 
Cafe of Mi fad venture ? a Point fcldom fo complicated 
and embarraffed as the other. 
%. Hale 302. Loud Hale having at large confidered the Queftion 
tt59A(' touching the Verdift as well in the Cafes of excnfable as 

juftifiable Homicide, not I doubt with his ufual Preci/ion, 
nor with perfeft Uniformity of Sentiment, concludeth 
thus, " Notwithftanding this that I have faid, where the 
** Matter itfelf appeareth not to be Felony the Prifoner up- 
«* on not guilty pleaded may be found not guilty without 
" finding the fpecial Matter.^' I dare not fay that his 
Lordftiip intended to bring the Cafe of Mifadventure, 
which he had mentioned before in this Paffage, and doth 
not now except, within' this general Rule ; becaufeinthe 
Paffages cited above, and in others that might have been 
^ited, he delivereth a contrary Opinion. But certainly 
the Rule as laid down by him is large enough to compre- 
liend it. For in that Cafe it is admitted on all Hands^ and 
cannot be gainfaid, that no Felony is committed. 
General VerdiSs have been taken upon great Coa- 
7T I .-g fideration in Cafes of Mifadventure, particularly in 
a Haleto^' iV^///s Cafe, and in one at the Old Bayly in December 
iks Denton. '^®9* ^^^ ^^ ™"^ be obfer\'ed that in thofe Cafes the 
' ^ ' Coroner's Inqueft had found the fpecial Matter and con- 

i * ' • i eluded per Infortunium ^ which Prefonpments Jhe Bef en- 
dants cmfoffed upon Record j in order to their filing out 
their Pardons under the Statute of Ghucefier^ Whether 

• m 
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I that Circumftance altered the Cafe In Point of fubfiantial CHAP. 

; Jujlice will be prefcntly confidered. . ' ' ' .. IV.- 

The fecond Reafon againft a general VerdlQ: of Ac- 

; quittal in the Cafe feemeth to be founded upon a grofs Mif- 

; take, that at Common- Law be tbcU killed -a Man per Irfor- 

, tunium or fe Defendendo was to be hanged and forfeit his 
Goods; and that the Statute of Ghucefier though it {kv^A 
his. Life, yet left his Goods to the Mercy of the Crown. 

This DcSrine is laid down in the Year-Book of ft/w. 21. Edw. 3. 
3. and in fome otlirer Places. And fome learned Men,* ^7 b. - 

: not fufficiently attending to the fpecial Import of thcTcrm 
Murder, as it is ufed in the Statute of Marlbridge^ nor to 
the Occafion of making that Statute, have adopted it. 

The Statute of Marlhridge runneth thus, " Murdrum 
<* de caetero non adjudicetur coram ^itfUciariis^ uhi per In^ 
*^ f or tunium adjudicatum eji^fed Locum babeat Murdrum 
" de Inter fe Bis per Feloniam tatitum^ (^ non aliter^'* 

By the Term Murdrum^ as^ it ftandeth here, is not 
meant the GfFence, but an Amerciament antiently exact- 
ed from the Townfhip, where a Perfon was privately See Spelm. 

I murdered, and the Murderer not apprehended; or the Verb. Englo- 
dead Body of an unknown Perfon appearing to have beenflieria. 

i murdered happened to b^ found. This Amerciament 
they called M«r(/r«w..f . - ^> 

Br ACTON, who wrote before the Statute of Marl-^^ Coron. 
hridge, fpendeth a whole Chapter upon the Subject, and ^' ^ ^' 
ftaterh a Variety of Cdfes, in which the Townfhip was 
excufed. from this Burden. I will mention one, becaufe 
it letteth us into the true Senfe of the Statute, and alfo into 
Jhe Oceafion. of ipaking it. 5< Item de its qui Mortui Junt § ^ 

■ . . ••-.•■ •«•• - ^ ' • ' ■ •• ■"■ '. *^ per 

* Stanf, Prasrog. 45. Placit. Cor. 16. C. C^ke on the Stat. 
of Marlbridge c. 261 and on the Stat, of Ghucefter c. 9. 

t In this Senfe the Word is ufed in the Charters of Hen, i. 
tnd K. Stephen i which the Reader will meet with in Mr. Black" 
Pone\ excellent Difcourfe introdudory to. his Magna Charta, 

The Charter oi Hen. i . ri^nneth thus, *< Murdra etiam retro 
** ab illq Die quo in Regem coronatus fui Om n i a condono. Et 
** ea t^Uije amodofa^a fuerint jufil emendentur Jecundum Le,' 
' «* gem Regis Edvardi." 

King Stephen^ is thus, " Omnes Exa^iones £5? Injuflitias-^ 
** funditus extirpo, Bonas Leges fef antiquas W jujlas Con-, 
•• fuetudines in Murdris t? Placitis — obfervaho tS obfer^ari 
** pracipioy 

It cannot be underftood in any other Senfe in antient Char- 
ters of Exemption to Cities, Towns and .other aggreg^t^ 
bodies, « ^Hietifint d^ Mmdro." . 
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CHAP. *' P^ Infortunium nitllum erit Murdrum, licet in quibuf- ; 
jy^ " dam Partibus DE CoNsuETUDiNEaliterobfervetur,'" 
The Reader here feeth, that at Common -Law no Amer- 
ciament, to which they gave the Name of Murdrum, 
was due in Cafe of Dt2ith per Infortunium, but thar infome 
Places a contrary Cujiom bad prevailed. The Statute there- 
fore did not corred the Rigour of the Common-Law> ti 
the learned Authors ju'fT: crted conceived. It's only View 
was to extend a Rule of Law founded on natural Juftice 
to thofc Parts of the Kingdom, where a contrary Cuftom 
had prevailed. This cjearly accounteth for the Word dt 
cjeteroj which, together with the annexing a wrong Ide^ 
to an equivocal Expreflion, led thofe Authors into their 
Miftake. 

It is difficult to conceive upon what Principles th^ 
Court delivered the Opinion I have ftated from the Year- 
Book of Edw, 3. ; fmce it would be a Reproach to the 
Juftice of the Kingdom to i^nagine that the Law ever 
proceeded upon a Principle fo repugnant to Nature, to 
Reafon, and to the common Senie and Feeling of Man- 
kind. 

But the Conoimon-Lfiw never did lie under this Re» 

proach. For nothing is plainer than that no Man was in 

Danger of a capital Punifhment in Caf^si of Death by 

Mifadventure or /e Defendendoy or in any Cafe where 

Che FaS was not felonioufly done. 

De Coron. Br acton, fpeaking of the Cafe of Homicidey^ZV 

c. 4. fj^ndendoj faith, ** Hon tenetur ad P^nam Homicidii}^ 

And of Homicide per Infortunium, *^ Non imputatur «.** 

^* ^7* And again fpeaking of the fame Cafe, " Abfolvi debet, 

quia Crimen non contrabitur nift Voluntas nocendi inter' 
cedat ;'^ and he there compareth the Cafe to that of 
an Infant or Madman, as ftanding clearly upon the fame 
Lib. I. €. 23, Foot of Reafon and juftice. Fleta fpeaking of the Cafe of 
^ '4> ^ 5* Self-Defence ufeth Expreflions of the like Import ; Jufil 
faith he, interficit. And even the Statutes of Marlbridge 
and Gloucefter plainly intimate that at Common-Law no 
Felony was fuppofed to be committed. The Words of 
the former I have already cited ; the latter exprefleth ''"C 
Matter thus, " Par Mifadventure ou foy defend^ on n 
*< auter Manner bans Felony." And the Pard is 
hereafter cited from the Patent Rolls are exprcfs to c 
fame Purpoff , 

IS 
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»• . , . , • - 

But It is faid that though the Statute of Gloucefler fa- C )H A ^. 
ved the Life of the Parly, it left the Forfeiture of his " jy 
Goods* incurred at Common-Law, to the Mercy of the 
'Crown. The Mercy of the Crown, or the King's Grace, 
or Words of the like Import ferving to imprefs on the 
Mind a due Reverence for the regal Charader, no good 
SubjeS "can objed to. This Statute fpeakcth in ftill art 
liigher Strain. " The King will lake him to his Grace, 
** if it pleafetb bim,^* But it muft not be concluded from ; 

this Mannier of Expreffion, «< if it pleafetb bim^^^ that the 
Pardon grounded on the Statute is a Maitier of mere Grace 
grantable or not at the Pleafure of the Crown, though 
feme of the older Writers thoqjght it was. For it is now a Stanf. Prxrog, 
fettled Point, and long hath hfeen, that the Pardon i(rueth45. b. 
of Courfe, and ex Debito Jufiitiaf the Requifites of the 
Statute being performed. And the Author of Fleta who See Coke on 
llourifhed about the Time the Statute wais made, feejn- the Statute, 
eih to confider the royal Grace as a Matter founded ra- ^^^- * • c. g j. 
ther in commoti Right than in mere Will and Pleafure.^* ^S' ' 

For fpeaking of the Statute he faith, " Et cum Regifuper 
" Fa^i Veritate certioretury Gr2^lio«d difpenfabit cum ta^ 
" liffaho Jure tujujlihet," 

In my Opinion the true Scope and Intent of this Statu 'e 
hath been greatly hiiftaken. It hath been confidered as ft 
Law intitling the Subjeft to the Grace of the Crown in 
Cafes of Homicide by Mifadventure ov fe DefendendOi to 
wbicb be was not before intitled; but the FaQ appeareth to 
ine to be quite other wife. * For the SubjeQ: had in thefe 
Cafes the Benefit of the royal Grace long before the ma- 
king of this Statute; as appeareth by many antient Char* 
ters of Pardon*, in which the King reciting that it ap- 
pearing to him, fometimes upon the Reprefentation of 
Perfons Fide dignorunty at other Times by the Certificate 
of the Sheriff and Coroners of the County where the Fafl: 
Was committed, that it was done in the neceffary Defence 
of the Party, y non perFeloniam aut Malitiam exc9gitatamy 
concludeth, ** Nos ergo Pietate moti perdonavimus pradi^9 
•* A. B. Se^am Pacts nofir€e qua ad Nos pe'rtinet pro Morte 
f* pradi^a, l^firmam pMcetn ei inde concedimus. Ita tamen 

• See the Patent Rolls in the Time of H. 3. and Ed^. !♦ 
interior to the Statute of Ghucejltr, 

5* jwJrf 
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DISCOURSE n. 

quod Jiet re^o in Curia NoJira^Ji aliquis verfus eum in* 

de Joqui voluerity 

This laft Clauie faved to the Relations of the Party 
deceafed their Remedy by Way of Appeal of Death, or, 
to fpeak more properly, recognized the Subj eft's Right 
to this Method of Profecution ; and is I prefume what 
Fleta in the Paflage juft cited meaneth by the Words, 
Salvo Jure cujupibet. 

The royal Grace in thefe Cafes feemeth to me to be 
founded in the Benignity of the Common^Law, and to 
have been fpecially regarded in framing the Corofiatioo 
Oath, which was nothing more than a Recognition of the 
conftitutional Rights of theSubjeSand a folemn Engage- 
ment on the Part of the Crown to maintain them. The 
Words, as the Oath ftandeth at prefent, T have already 
cited : and Words of the like Import were inferted io 
that anliently taken by our Kings, importing that Mercy 
as well ar> Juftice is one of the conftitutidnal Attributes 
of the Crown. And I the more readily give into this 
Opinion, by Reafon of the Provifion made by the Sta- 
tute of Edw, 3. when the Frequency of Pardons from 
the Eafe with which they were obtained was confidered 
as a public Mifchief. " No Pardon fhall be granted 
«< for Manflaughters — and other Trefpaffes againft the 
** Peace, but where the King may do it by bis Oatby 
** viz. where a Man flayeth another in bis own Defence 
** or by Miff or tune, '^^ Thefe Words * exprefsly refer- 
ring to the Coronation Oath feem to imply that in the 
excepted Cafes, Mercy was due of common Right. Sure 
I am it is founded in natural Juftice, ' 

Bif T the Mercy of the Crown in Cafes of Homicide was 
liable to great Abufe. The King was fometimes mifled by 
a falfe or partial Reprefcntation of Fads, againft which 
Abufe the Statute of 27. Ed, 3. was levelled. The Abufe 
the Statute of Gioucefler probably had in Contemplation 
was the carelefs or partial Manner in which the Sheriff 
and Coroners executed the Writ de Odio fcf j^tia. 

This Writ was founded on the Common-Law, and 
wai rendered more effedual by the Great Charter, w} ' 'i 
provided that it fliould ifTue Gratis and of courfe witi t 

* See 4. Edw. 3. 13. 10 Edw, 3. 3. 14 Edtv, 3. 
.Words of the like Import referring to the Coronation Oa 
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Fine to the King. . Upon the Return of this Writ, if C H A P* 
it appeared either that the Party was acquitted by the jy 
Inqueft, or that the Fa6t was doiie by Mifad venture or gee Coke oa 
fe Defendendo, the Writ de ponendo in Balliutn iffued of Mag. Ch. 
•feoMMON Right. But the Sheriffs and Coroners werec. a6, 
ho longer thought worthy of a Truft of this high Im- 
Jwrtance, which they had probably abufed. And there- 
fore in order to veil it in the Juftices Itinerant, who ge- 
nerally were at the Head of the Profeflion, and with 
that View alone as I conceive, was this Branch of the 
Statute made. Not to intitle the Subje6l to the royal 
Grace in Cafes in which he was not admiflible to it be- 
fore, as hath been imagined ; but to remedy fome In* 
tonveniencies, which had been feen and felt in the Me- 
thod of admitting him to it. 

To that End the Statute enaSeth, <« that from thence- Stat GIoitc» 
" forth no Writ fliall iflue for the Death of a Man toc- 9- 
" inquire whether he was (lain by Misfortune ory^ De^ 
•* fendendo, ov in any other Manner without Felony, But 
" the Party accufed fliall remain in Prifon 'till the com- 
" ing of the Juftices Errants or affigned to deliver the 
** GaoU And if it be found by the Country that he 
" did it in his own Defence or by Mifadventure, the 
** 'Juftices (hall certify the fame to the King who will 
** take hini to his Grace, £ifr.'* 

This was plainly pointed at the Writ de Odio y Jti^, 

land aboliihed it. And in the Room of the Return mad6 

to that Writ by the Sheriff and Coroners fubftituted the 

Certificate of the Juftices in Eyre. And this I appre* 

fhend was all it did in regard to that Matter. 

Lord Coke indeed doth fay that the Writ de Odio £«? Mag. Cb. 
Atid, was taken away by the 28. Edw. 3. but in his Com- c. 26. 
ment on the Statute now under Confideration he admit- 
i tcth that it was reftrained by this Statute, and another Re* 
w^dy provided. And whoever will read the 28. Ed'w,, 3, 
^ith Attention, will fee that- That AGt was levelled at an^' 9- 
Abufe of quite another Kind. 

In treating this Subjeft I have in Conformity to the 
Language of Writers who have gone before me, and to the 
Style of the Statute of Gloucefter, fpoken of the Cafes of 
Homicide per Infortunium orje Defendendo as Cafes ftand- 
iiig in need of the Grace of the Crown, though probably 

intitleii 
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CHAP. Entitled to It of common Right. That Perfons who \u\ 
jy cither Cafe had been unhappily inftiumental in Homi- 
cide did fue out Charters of Pardon, ts well before 2$| 
fmce the Statute, cannot be denied. What was the.pe- 
cuhar ObjeS of the royal Grace, in thefe Cafes is not II 
confefs fo clear to me. t am fatisfied that the Life of 
the Party was never in Danger^ and confequently as toj 
Life he could not be confidered as an Obje€l of ro] 
Clemency, and landing in Need of a Pardon. It hathl 
been generally thought that at Common-Law the Par;y| 
T% 5*- incurred a Forfeiture of all bis Chattels. And Keili^ 

hath giveti us a Ihort Note of a Cafe from Fitzberbert \\ 
the 3. Edixf. 3. which, tis be citetb it^ would lead one 
think that the Law at that Time undoubtedly was fo. 
His Words are, *' The Jurors were am€rced for putticgl 
V an Undervalue upon the Goods of a Man who had[ 
" killed another in his own Defence." This Cafe fo ci' 
ted ftrongly implieth that in every Cafe of Hotnicide/rl 
Defendendo the Party forfeited all his Goods ;. otherwiie 
why was the Jury charged with the Value of them, or| 
amerced for their Mifbchaviour with Regard to the Ap- 
Fitz. Cor. praifement ? But Fitzberbett gpeth much further intc 
:iij. the real State of the Cafe, and. at the. fame Time letteth"^ 

us, I conceive, intp the true Ground of the Forfeiture. 
The Defendant after he had killed the Aflailant fled for 
it, « ideo," faith the Book, «« Catalla ejus confifcantuf 
" pro Fuga." 

, FiTZM^RBtRT hath rcpbrted fome other Cafes where 
the Parties incurring this Forfeiture had fled from Tuftice. 
And in the Cafe ftanding next before that cited hyKeilingf 
and happening in the fame Year, theReporter after laying 
that the Party was remanded to Prifoii ad Grati^m Regis 
expe^andy* addeth, " Et pi>Jlea compertum ejl per Rotuhs 
** Coronatorum quodjpr adieus G,fugii, Ideo Catalla ejui 
** confijcahtur pro Fuga." He was remanded to PrifoDi 
as the Practice then was, appearing then to Be entitled to 
the Benefit of the Statute of Gloucejier, But it after- 
wards appearing that he had fled from Juflice, his Goods 
were T^bereforey for his Flight, confifcated. 

Flight it is well known at this Day inducetha , r- 
feiture of Goods, though the Party fliould. be wholly :- 
fitted of the Fa£t, And by the antient La w aFelon k d 
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In the Purfuit upon Hue and Cry forfeited in like man* C H A P» 
ner, " ^ta,^' as the old Books have it,** Pad Regis redderi jy^ 
'** fe recu/av/t. i^uia per Legem non permiftt fe^ujliciariP YxXx, Cor. 

I SUBMIT it to the Coflfideration of the Learned, w he- pi ^gS, 289/ 
. ther in Cafes of Homicide per Infortunium oxjeDefendendo 4^0. 
a Forfeiture of the whole was ever incurred. For in the 
early Ages nearcft the Conqueft, when our Law was as it 
were in a State of Infancy, and had not received the Im- 
provements it did during the Reign oi Ed. i. and in fome 
fucceeding Reigns, the Manflayer paid to the Crown by 
Way of Compenfation for the Lofs of a Subjeft a Mulfli: 
or Fine, fometimes in Money, at other Times in'Horfes, 
Hounds,Hawks, and other valuable EfFeQs. This I call a 
MulSor Fine,unlefs we may fuppofe that thdfe Payments 
were made and accepted in Lieu of and as a Gompofition 
-for the whole, which I leave to further Confideration,* 

It is well known to the Learned, that the Anglo-Saxons 
in Conformity to a Cuftom they and other Nations of Ger- See Tacittjs 
man ExtraSion derived from their Anceftors, in Cafe of ^^ Monbut 
Homicide contented themfelves with a pecuniary Com pen- ^^^°*^^* 
fation, which they called the Wergildy the Price of Blood, ^""' 
This when it came to be afcertained by Law was eftima- 
ted in Proportion to the R^nk and public Charader of 
the t)eceafed, the Crown in Confideraticn of the Lofs 
of a Subjed, and the Lord for the Lofs of his Vaffal 
coming in for a Share of it with the Family, which like- 
wife had fufFered si Lofs in the Death of it's Chief. 

The Community was fuppofcd to have an Intereft, as 
it really had, in the Life of every Member. And there- 
fore the King as Caput Reipublica might exad: a certain 
Mulft or Fine in Cafes of Homicide, though merely 
tafual. t Upon this Principle Deodands became due. The 
Weapon with which the Party Was flaih by another was a 
Deodand. Irrational Creatures, and even inanimateBeings, 
which without the Intervention of human Means contri- 

* See Mmdox^% Hiftbry of the Exchequer. Chap. 14. S. 6. 
Some Traced of thefe Paymenti. 

t Sec the ^axan Laws throughout, with the Laws of the 
Conqueror, and Hen. 1. and the GloffarieS. Verb. Friday 
t^irgiid, Manbote. 

And fee Montefquieuh Spirit of Laws. Lib, 30 c. 19, 26. 
' The like Ufages among the Franks and other Nations of Ger* 
^luin i^tradion. 

bisted 
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CHAP, buted to the Death were Deodands, and are fo to ihn 
jy^ Day. And upon the fame Principle the Crown fliared 
with the Family in the Amerciament called Murdrum 
already mentioned. 

But I will travel no further in a dark and almofl un- 
trodden Path, i 

I HAVE neither Lei fu re nor Inclination to enter deeply 
into the Seareh of Antiquity touching tliefe Matters. 
The few Things I have thrown out I offer as probable 
Conjeftures; Hints which poffibly may afFord fome little 
Light to thofe who have more Leifure and better Health 
for fuch Inquiries. 

For I think it is now become a Matter rather of hif- 
torical Amufement than of real Importance to inquire^ 
whether any Forfeiture in the Cafe of Homicidey^ De- 
fendendo or per Infortunium was incurred at Common- 
Law or no. Since the Statute of Gloucejier intitleth the 
Party to the royal Grace and hath purged the Forfeiture 
ab Initio^ if any Forfeiture was ever incurred. 

I THEREFORE think thofe Judges who have taken ge- 
neral Verdifts of Acquittal in plain Cafes of Death per 
Infortunium, (juftifiable Self- Defence hath been already 
fpoken to) have not been to blame. They have, to fay 
the word, deviated from antient Praftice in Favour of 
Innocence, and have prevented an Expence of Time and 
Money, with which an Application to the Great Seal, 
though in a Matter of Courfe, as this undoubtedly is^ 
muft be conflantly attended. 

Nulli vendemusy nulli negabimus, dut differemus Return 
aut yujiitiam. 

And if it defervcth the Name of a Deviationj it is far 
flioft of what is conftantly praQifed at an Admiralty-Sef- 
fions under the 28. /?. 8- with regard to Offences notoufl- 
ed of Clergy by particular Statutes,* which had they been 
committed at Land would have been intitled to Clergy. 
In thefe Cafes the Jury is conftantly direfied to.icquit the 
Prifoner ; becaufe the Mari tie-Law doth not allow of 
Clergy in any Cafe. And therefore in an Indi£tment for 
Murder on the High-Sea, if theFaS cometh out upon Evi- 

* Statutes oufting Clergy are 11, 12. JV, 3. c 7. 4. G/». 
I. c. II. 8. Geo, 1. c* 24. and perhaps fome others. 

dence 
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I fience to be no more thanManflaughter fuppofing it to CHAP. 

have been committed at Land, the Prifoner is conftantly iV. 
\ acquitted. • 

SECT. 4. I AM not fo clear with Regard to that SECT. 4. 
; Species of Self-Defence, which' I Have already confider- 
i ed as- barely excufable. Bra/^on fLnd Fleta indeed, in the 
\ Paffages.rhavc cmd,' fpeak Dfe'Self-Defertce in general: 
I 'Berms, tiot accurately diftinguifliing between that which 
[ IS: jwftifiable and* ihat which- >i& barely ^xcuftbLe. ■ But? 
■ in the then infant' State of our Law fome Inaccuracy^ of . 
j ExpFeflion 4nd ^.Want of due Precifion in the Arrange- \ 
i ment of 'Ideas may be ex peSed,ahd ought to- be candidly.! 
i cxcufed ;' though it muft be confeficdthat in tHeScal^bf 
I found. Reafoni and -fubftamial ijuftice the Cafes widely 
I differ,' In- the:Former the Pariy -i& entirelyin^nocent, he 
! hath rgone.no further than' Nature leadeth^ no further 
I thaniDaty founded, on the 'great Lawof Self-Preftrva-' 
; tio»i will carry the wifeft and the befl: of Men*» -Jn the 
I latter hemay be.confidered as blame-worthy, having 
f .by his ownlndifcretion and inordinate Heat broughli up- 
m himfelf Ihe Kecefllty ilnder which' he eatcufeth- the> 
rEafl: ; and though not.a Felony yet in the Eftimatton of 
' the -Law which looketh with -a jealous Eye oh -every Ac- * 
f tlon which t'endeth ta.BIoodftied anfd the Diflurbance of . 
I the Peace of Society, far from aa innocent iMarii-Irarl' 
I fliorti as I have already ?^obferved:,-.hir Cafe is fometimies 
attended with Circamftanijes ^o bordering upomarild mot : 
eafily diftinguifliable froni thit .Species oWelomotrs* Ho-^ > 
nticide which, we. call ManiJaUgh^er,'tb'^it lie niay vvitH'^ 
fPifopriety^ enough be confider^d ^s.^n Obje^^fdi^.- 
'King^s vGracewithin the Reftri(fti6m 6fxthe'St«tti^e ofl-i- 
Ci?^<-i*)?^r,^nd ^confe'|uently not intitlod' t^ ai general .. 
Verdlaof Acquittal. 
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V, 


CHAP. V- 


Manjlaugbter, 

1NOW proceed to that Species of felonious Homi- 
cide which we call Manilaugbtef > which, as I before 
obferved^ the Benignity of our Law as it (landeth at pre- 
fent innputeth to human Infifmity ; to In^rmity which 
though in the Eye of the Law crinoinal, yet is confider- 
ed as incident to the Frailty of the human Frame. 

Thx Cafes falling under the Denomination of Man- 
(laughter^ where Death enfueth from Anions in them- 
lelves anlawfuU but not proceeding from a feJontous In- 
tentiony or from Anions in themfelves lawful, but done 
without due Care and Circumfpedion for preventing 
Mifchiefy have been already considered under the Title 
of accidental Death. And the Diilin&ion between Man?- 
flaughDer and extu fable Self- Defence hath been attempt- 
ed in it's proper Place.- 

' The Cafes falKng undef the Head of Manfiaughter, 
\^hich moft frequently occur, are thofe where Death en- 
fueth upon a fodden Affray and in Heat of Elood, upoo 
fome Provocation given or conceived. 

I HAVE already pfcnaifed, that whoever would ihelter 
hirofelf unrf^r the Plea of ProlFocation mufi prove his 
G^ie to the BatldfaQion of his Jury. The Prefumption 
of l>aw 16 againit hvrti^ *trll that Prefumption is repelled 
by dontrary Evrdence;' What Degree of Provocation^ 
and under what dirdamftaniccs Heat of Blood, the Furor 
brefois'y will *r will not avail ihe Defendant » now to be 
confidered. 

» 
SECT. i. SECT. r. Words of Reproach, how grievous fo- 

ever, are not a Provocation fufficient to free the Party 
killing from the Guilt of Murder. Nor are indecent 
provoking AciionS or Geftures exprflieveof Contempt of 
Reproach, without an Affault upon the Perfon. 

This Rule will, I conceive, govern every Cafe where 
thePlirty killing upon fuch Provocation maketh Ufe of a 
deadjy Weapon, or othcrwife manrfefteth an Intention to- 
. * , kill, 


, 1 
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klil, or to do fome g^reat bodily Harm. But if he had CHAP. 
given the other a Box on the Ear, or had ftruck.hiin y^ 

with a Stick or other Weapon not liiely to kill^ afiibadYitx], ijo. 
unluckily and againjl bis Intention killed, it had been but 131, 
Manflaughter. ■ ^ .. 

The Difference between the Cifes is plainly this. In 
the former the Malitiay the wicked vindiSive Difpofiti- 
<;n already mentioned, evidently aj)peareth : in the latter 
it is as evidently wanting. The Parly \n the firft Tr^nf- 
pc>rt of hrsPaffion intended to chaflife for a Piece of In- 
folence which few Spirits can bear. In this Cafe the 
Benignity of the Law interpofeth in FavoMf of human 
Frailty ; in the other it's Juilice regardeth and puniftieth 
the apparent MaFignity of the Heart. 

SECT. 2. And it ought to bcf remembered, that in SECT, a, 
att other Cafes of Homicide upon flight Provocation, if 
it may be reafonably colle^ed from the Weapon made 
ufe^f, or from any other CircUmftahce, that the Party 
intended to kill, or to do fome great bodily Hartn> fuch 
Homicide will be Murder. The Mifchief done is irrepar- 
able, and the Outrage is confidered as flowing rather from 
brutal Rage or diahohcal Maltgr.ity than from humart 
Frailty. Arid it is to human Frailty, and to that alone, the 
Law ipdulgeth in every Cafe of felonious Homicide. 

. ' A few Inftances may ferve for Illufirationi •., 

* A, finding a Trefpaffef upon his Land in the firftTran- 1 . Hale 471, 
fport of his Paflion beateth him, aftd unluckily happeneth 
to kill; this hath been held to be Manflaughter. But it 
.m'ufl: be underftobd, that he-beat him, not with a mif- 
chievous Tntfentioii, but merely to chaftife for the Tref- ' 
pafs, and to deter.him from committing the hke. FqrKeil. 13^, 
if he had knocked his Brains out with a Bill. or Hedge- 
flake, or had given him an outrageous Beating wuh an 
ordinary Cudgel beyondahe Bounds of a fudden Refent- 
nient, whereof he bad died, it had been Murder. For 
thefe Circumftances dr? fpmfe of the genuine Symptoms 
oF the Mala MenSf the Heart bent iipon Mifchicf, which, 
as I have already (hewn, enter into the, true Notion of 
Malice in the legal Senfe of the Word, 

T a A Parkeh 
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CHAP. 

V. 

Cro. Car. 
131. 

Palm. 545. 
Jones (W.) 
198. 

Old Bzyly 
April. I -?o4. 
MSS. Tracy 
And Denton. 


DISCOURSE II 

A Parker found a Boy ftealing Wood in his Matter's 
Ground) he bound him to his Horfe^s Tail and beat him. 
The Horfe took a Fright and ran away, and dragged the 
Boy on the Ground fo that he died. This was held to 
be Murder. * For it was a deliberate Adt and favoured 
of Cruelty. 

There being an Affray in the Street, one Stedmam 
Foot-Soldier Tan haftily towards the Combatants. AWq- 
man feeing him run in that Manner cried out, " You 
*' will not murder the Man will you?" Stedman replied, 
** What is that to you, you Bitch ?** the Woman there- 
upon gave him a Box on the Ear, and Stedman ftruck 
heron the Bread with the Pommel of his Swoid. The 
Woman then iBed, and Stedman purfui hg her dabbed her 
in the Back. Holt was at firft of Opinion that this was 
Murder, h fingle Box on the Ear from a Woman not being a 
jufficient Provocation to kill in this Manner^ ofter be bad 
given ber a Blow in return for tbe Box on tbe Ear. And it 
was propofed to have the Matter found fpecial. But it 
afterwards appearing in the Progress of the Trial, that 
the Woman ftruck the Soldier in the Face with an Iron 
Pat ten J and drew a great deal of Blood, it was held clear- 
ly to be no more than Manflaughter. 

The Smart of the Man's Wound, and the Eflfufion of 
olood might pofliblv keep his Indignation boiling to the 
Moment of the FaS. 

Mr. Lutterel being arrcfled for a fmal) Debt prevailed 
K. V 1 ranteron one of the Officers to go with him to his Lodgings, 
*nd Rtafon. ^hik the other was fent to fetch the Attorney's Bill, in 
order, as Lutterel pretended, to have the Debt and Cofls 
paid. Words arofe at the Lodgings about Civility Money 
which Lw/Z^re/refufed to give; and went up Stairs pre- 
tending to fetch Money for the Payjnent of the Debt and 
• Cc^fts, leaving the Officer below. He foon returned with a 
Brace of loadedPiftols in his Bofom which at the Importu- 
nity of his Servant he laid down on the Table fajing, Ht 
did not intend to burt tbe Officers y but be would not be ilU 

ufcd. 


Strt. 499/ 


♦ The Cafes of immoderate Correflion, mentioned alrea- 
dy under tbe Head of accidental Death, carry this Rule much 
further than thefe do. For Corrcdion with Moderarion is 
certainly lawful. But in thefb Cafes the lead Blow woaM 
have been unjuftifiable. 
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ufed. The Ofticer who had been fent for the Attorney's CHAR 
BjU foon returned to his Companion at the Lodgings; y 

and Words of Anger arifing Lutterel -ftruck one of the 
Officers on the Face with a walking Cane, and drew a 
.little Blood. Whereupon both of them fell upon him, 
one dabbed him in nine Places y be all the while on the 
Ground begging for Mercy and unable to rejijl tbem. And 
one of t hern fired one of the Piftols at him wbile on the 
Ground, and gave him his Death's Wound. This is rc- 
. ported to have been held Manflaughter by Reafon of the 
firft Ajjault <ivitb tie Cane. 

This is the Cafe as reported by Sir yobn Strange ; and - 
an extraordinary Cafe it is, that all thefe Circumftances 
of Aggravation, two to one, he helplefs and on the 
Ground begging for Mercy, ftabbed in nine Places and 
thendifpatched with a Piftol; that all thefe CiicumftanxSee Holt*« 
ces, plain Indications of a deadly Revenge or diabolical Opinioo in 
Fury, ihouM not. outweigh a flight Stroke with a Cane, the latt Cafe, 

But in the printed Trial there are fome Circumiftan-^ gj qpjl 
ces dated, which are entirely dropped, ai^d others very jgr 
(lightly mentioned by the Reporter. 

1. Mr, Lutterel had a Sword by his Side, which, after 
the Affray was over, v^sls found drawn and broken. How 
that happened did not appear in Evidence ; for Part of 
the Affray was at a Time when no Witnefs was prefent, 
nobody fpoke to the Whole. 

2. WHEk Lutterel laid the Piftols on the Table, h^ 
.declared that he brought them down, becaufe be would not 
be forced out 0^ bis Lodgings, ' ' * 

'^. He threatened the Officers feveral Times. 

•4. One of the Officers appeared to have been .wound- 
ed in the' Hand with a Piftol-Shot, (for both the Piftols 
were difcharged in the Affray) and flightly on the Wrift 
with fome (harp pointed Weapon f and the other was 
flightly wounded in the Hand w'ith a like Weapoii. 

5. The Evidence touching LvtterePs begging for 
Mercy was not that he was on the Ground begging for 
Mercy ; biit that on the Ground he held up his Hands As 
If be was begging for Mercy ^ 

'The Chief- Juftice direSed the Jury, that if they be- 
lieved Mr. Lutterel endeavoured to relciie himfelf, which 
' • T 3 he 


t 
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CHAP. ^^ fecnis to think was the Cafe, and very probaWy wn 
TT . * the Cafe, it would be juftifiable Homicide in the Officerjt 
However, as Mr. Lutierel ^vfc the firft Blow accGtnpanl- 
ed with Menaces to the Officer Sy and the Circuwjiances. af 
producing haded Fiflo/s to prevent their taking bim from 
bis Lodgings y which it would have been their Duty to have 
done, if the Debt had not been paid or BaJ given, he 
declared it could be so more than Manjlaughter, 

This Diredion of the Chief-Juftice the Reporter haih 
totally omitted. And therefore I have taken the Libera 
ty to (late the Cafe more largely than otherwiTe I ihould 
have done. And I cannot help faying, that the Circumr 
ilance$ omitted in the Report are too material, and en- 
ter too far into the true Merits of the Cafe to have been 
dropped by a Gentleman of Sir 'John Strangers Abilities 
and known Candour« if he had i\ot been over fludious 
.of Brevity. 

Imperfect Reports of Fads and Circumftanccs, ef- 
pecially in Cafes where every Crrcumftance weigheth 
fometbing in the Scale of Jiiftice, are tKe Bane of all 
Science, that d^pend^th upon«the Precedents and Examr 
pies of former Times. 
\z. Rep. 87. I HAVE alw/flys thought Rotvly^s Cafe a very extraor- 
Jl/Hale453, dlnary one, as it is reported by Cokcy from whom Hate 
tites it. The Son fights with another Boy and is beaten ; 
he runs home to his Father all bloody ; the Father takes 
a Staff, runs three Quarters of a Mile, and beats the 
» other Boy, who dieth of this Beating. This is faid to 

have been ruled Manflaughter^ becaufe done in fudden 
Heat and Paffton. 
Surely the Provocation was not very grievous. The 
' Boy had fought with one who happened to be an Over- 
match for hiin, and was.worfled; a Difafter flight e- 
Jiough, and very frequent among Boys. . 
; If upon this Provocation the Father, after running 
three Quarters of ^ Mile, had fet his Strength againft 
the Child, ha(f difpatched him, with an Hedgeflake 
or any other deadly Weapon, or by repeated Blowi 
with his Cudgelj it mufl, in my Opinion, have been 
Murder; fince any of thefe, Circumftanccs, wonB 
have been a plain Indication of the Malitia, the mifr 
chievous viydiSive^ Motive before explained. But 
.'ivitb regard to thefe Circumfbnces, with what Wea- 


T. 3. The Rule laid down in the firft Seaionopp'p 
hold in Cafes where from Words or Aclions of ' ^' 
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pon or to what Degree the Child was beaten, Coke is to- C H A P. 
tally fiient. V. 

But Croke fetteth the Cafe in a much clearer Light, CrQi^c, 296. 
and. at the fameTime.leadeth his Readers into the true 
Grounds of the Judgment. His Words are, ** Rvivly 
** Jiruck the Child with a/mall Cudgel,* of which Stroke 
•* he after vjards died.'* 

I THINK it may be fairly co!Ie£led from Croke'^s man- 
, ner of fpeaking, that the Accident happened by a Jmgle 
Stroke with a Cudgel not likely to dejiroy and that Death 
did not immediately enfue. The Stroke was given in 
Heat of Blood, and not with any of the'Circumftances 
which import the Malitia, the Malignity of Heart at- 
tending the Fa£l already explained, and therefore Man- 
flaughter. I obferve that Lord /?jywW layeth great Lord Raym. 
Strefs on this Circumftance, that the Stroke was with a H9S* 
Cudgel not likely to kill, 

SEC 
will not 

> 

Reproach or Contempt, or indeed upon any other fudden 
Provocation, the Parties come to Blows, no undue 4dvun^ 
fage heing fought or taken on either Side, 

A. usETH provoking Language or Behaviour towards i. Hale 456. 
B. B. ftriketh him, upon which a Combat enfueth, in 
Which A. is killed. This is held to be Manflaughter, for 
it was d fudden Affray and they fought upon equal Term?. 
And in Jucb Combats upon fuddeti Huarrels it matteretb not 
who gave the firfl BlotX), 

But if B. had drawn his Sword and made a Pafs at A. 
his Sioord then undrawn ; and thereupon A, had drav/n 
and a Combat had enfued, in which A. had been killed, Keil. 61. 
this would have been Mufder. For J8. by making his Lord Raynm. 
Pafs, his Advetfary^s Sword undrawn, fhewed that he H^SI* 
fought his Blood ; and A^s Endeavour to defend himfelf, 
which he had a Right to do^ will not excufe fi.v But if B. K«'^- » 30. 
had firft drawn and forborn 'till his Adverfary had drawn ^°*"^ Raym. 
too, it had been no more than Manflai^ghter. '493- ' 

MAWCRmGE whofc Cafehath been already rtiention- 
ed upon another Occadon, upon Words of Anger threw a 

* Qodbolt 1 82, caileth it a Rod, meaning I fappofe a fmall 
Wand. 

T 4 Bottle 
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CHAP. 'BoiiXt with great Force ^t the Head of Mr. Cope, and /«• 
y mediately drew bis Svj^ord; Mr, /Sb/tf" returned a little at 
the Head of Mawgridge^ and wounded, hini. . Whereup- 
. on Mawgridgedzhbcd Cope, . Thi§ was ruled to be Mur- 
der. . For Maivgridgey in throwing the Bottle (hewed an 
Intention to do fome great Mirchief;.and his drawing 
■ ihimediately (hewed that he intended to follow his Biovv. 
. And; it was lawful for Mr. C<ype being foaiTaulted toxe- 
Lord Raym. turn the Bottle* The Judgment in this Cafe wa.s held 
^^^9* , to be good Law by all th^ Judges of England at a Con- 
ference in the Cafe of Major, O^^^J. .• . . 
; To what I have pflfereid with regard to fudden Ren- 
counters Ifet me add, that the Blood, already tpo much 
• heated, kindletii afreffi at every Pafs or. Blow. . And m 
the Tumult of the Paflions, in which mere. inji in /^ Sel f- 
Frefervationy hath no inconfiderable .Share, the Voice of 
Reafon is not heard. And therefore the Law in Conde- 
fcention to the Infirmities of Flefh and Blood hath exte« . 
nuatcd the OlFencfi. ,...:;...:... ,i .... 

SECT. 4* SECJT. 4. But in thefe, and indeed In every other 

* <. Cafe of Homicide; upon. Provocation hpWgrea.tfoever ft 

<be, if there is fufficient Time for.Paffipn to fubfide, and 

;for Reafon to interpofe, fiich Homicide will be Murder. 

.'. if. FiNDETH a Man in the Aft of Adultery with his 

Wife, and it? the firft Xranfport of ^ Paffion kilieth him; 

this is no more thari Manflaqghter. But had he killed the 

Adulterer deliberately and upon Revenge after the FaB 

and Jufficient coaling Timej it had,been undoubtedly Mui> 

dcr., , JFpr Jet, it be obferved, th^t in all.poffible Cafes deli- 

, berate Hopiipid^ upon a ^^rincipl^ of Revenge is R^urder, 

:No man unde^the, ProteSioB of the Law is to be the A- 

venger of .hisowp Wrongs,. If they are of fuch a Nature 

for which the Laws of Society will give hitti an adequate 

Remedy, thither he ought to refort. But be they of what 

Nature foever, he ought to b^ar his Lpt with Patience and 

Tcmember, that Vengeance bekngetb only to the moJt-Higb. 

,...,»;,. I' :: . .'u'. '. ,< • :.. >,? . ,.,•<' 0,1!*, CI. 


I ■ • 


* See Lord Holt^^ Report of Matvgridge^s Ctfe Keil. 1I9. 
Tbe.l?arned Judge iathis Cafe j after a flip^t IntrpdudpryDif- 
.courfe wherein I cannot totally agree witk him, entereth with 
great Learning and found Reafon intp the Point upon which 
the Cafe turned. He doth fo like wife in the Cafe of the King 
and Phtmmer, 
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CHAP. 

SECT, 5. Upon this Principle, deliberate Duelling' \r^ 
if Death enfueth, is in the Eye of the Law Murder. ForsECT. 5, 
Duels are generally founded in deep Revenge. And 
though a Perfon fliould be drawn into a Duel, not upon 
^ Motive i'o criminal but merely upon the PunQilio of 
what the Sword/men falfely call Honour, that will not ex- 
cufe. For he that deliberately feeketh the Blood of ano- 
ther upon a private Quarrel afteth' ia Defiance of all 
Laws human and divine, whatever his Motive may be.' 

But if, as I faid before, upon a fudden Quarrel the 
Parties fight upon the Spot, or if they prefently fetch 
their Weapons and go into the Field and fight, and one 
of thetn falleth, it will be but JManflaughter; becaufe it 
may be prefurned the Blood never cooled. 

It will be otherwife if they appoint tq fight the next 
Day, or even tipon the fame Day, at fuch ah Interval asKell. zy. 
that the Paflion might have fubfided : or if from any Cir- 
cunjftances attending the Cafe it may be/eafonabiy con- 
•cluded, that their Judgmient had iQually controuled the 
firft Tranfports of Paflion before they engaged. The Oncby's Cafe, 
fame Rule will hold if after a Quarrel they fall into other Stra. 773. • . 
Difcourfe or Diverfions, and continue fo engaged a rea- Lord Raym. 
Ifonable Time for cooling. .. .1489. 


CHAP VI. 


Of the Statute of Stabbing. 

' • < • 

THAT particular Species of Manflaughter which * 
isoiifted of Clergy by the Ad of i . Jac, i.. com- ' ' J^^' ' • ^* ?• 
nionly called The Statute of Stabbing cometh now in 
Courfe to be confidered. 

This Statute was made at a critical Time, and as Tra- 
dition hath it, upon a very fpecialOccafion. It is fuppof-Farrefly 133, 
ed to have been principally intended to put an efFeftualLord Raym^ 
Stop to Outrages then frequently committed by Pcrfon8 845. 
pf inflammable Spirits and deep Kefentment ; who wear- 
ing fliort Daggers under their Cloaths virere too well pre- 
• , pare4 
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CHAP. V^^^^ ^^ ^^ quick and eflFedual Execution upon Provo- 
y| . cations extremely flight. ' 

SECT. I* It was agreed by the Judges in Lord Morley*s Cafe 
KciJ. 55. t|,a{ jj^is Statute is. declaratory of the Commoh-Lawji 
and was made for preventing the Inconvenienctts arifing 
from the Forwardnefs or Compaffion'of Juries; who 
were apt to confider that tp be a Provocation for exte- 
nuating Murder, which in Law was not. Whether it 
was merely a declaratory Statute or no, 1 will not take 
upon me to determine. But certain it is, that though 
the Words deRriptive of the Offence are very general, 
probably in Terrorem, yet in the ConftruQibn of the 
Stitute the Circumftances which at Common- Law will 
fcrve to juftity, exeufe, or alleviate in a Charge of 
Murder, have always had their due Weight in Profecu- 
lions groiindtd on the Statute. 

The Words are, " If any Pcrfon (hall flab or ibrufi 
« any Perfon, fuch Perfpn not having then a Weapon 
** drawTiy nor having flrfl ftruck the Party killing, and 
<« the Party diein fix Months; except in Cafes of Setf-Dc- 
<* fence, Mifchance, or for preferving the Peace, or Chaf- 
<« tizing his Child or Servant, fuch Offender ftia\l \Sc, 
But general as the Words af e, yet Cafes comiing with- 
in the Letter of the AS, and wot covered by any of the 
Exceptions, have very rightly been adjudged not to be 
within the Meaning of it ; the Juftice or Benignity of the 
]Law over-ruling the rigorous Penning of the Statute. 
I WILL by way of illuftratioa mention a few Cafes, 
fome of which have beeri already cited to other Purpofes, 
The Cafe of an Adulterer ftahbed by the Hufband in 
ttie Aia of Adultery lately cited is not within the Aft, it 
•is Manflaughter at Common- Law. For the Prorocatibn 
h greater t]haii f'leih and Blood in the firft Tranffport of 
Pailion can bear. 
jjti. 469. • A Man is aflaolted by Thieves in his Houfe, the 
Thieves having no Weapon drawn nor having ftruck 
him ; he ftabbeth one of them, this is not within the Adi 
Jt is juftifiable Homicide. 
J. Hale i7o. Ak Officer puflied abruptly and violently into a Gen- 
. * ■ * tleman's Chamber early in the Morniiig in order to arrcft 

\i!my not t filing bif Bufinefs nar ujing Wards of Jlrrefl: 

the 
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the Gentleman not knowing that be was an Officfr^ undtr Q H'A P, 
ihe firfl: Sift-prize took down a Sword that hung in the . yj 
Chamber and ftabbed l\im. Ijt was ruled ManlQaughter 
%t'Common-I/a\Y, though the Defendant was indided 
on the Statute, and the Officer had no Weapon drawn, 
nor had he (truck the Defendant : who not knowing the 
Officer's Bufmeis might from his behaviour reafonably 
conclude that he came to rob or murder him. 

Upon an Outcry of Thieves in the Night-Time sii jj^j^ .^ 
Perfon who was concealed in a Clofet, but no Thief,^^^ 
was, in the Hurry and Surprize of the F*amily was un-Cro. Car. 
der, ftabbed in the Dark. This was held to be an inno- 539 
cent Miftake, and ruled Chance-medley. Jones (W.J 

PbssiBLY it might have been better ruled Manflau'gh-4^9» 
ter at Common Law; due Circumfpedion not having 
been ufed, but it v/as not Manilaughter within the Sta- 
tute. . 

Cases of this Kind are very numerous. . Many of 
them having been already fiated to other Purpofes under 
the Head of jufl^ifiable or excofable H,omtcide. And more 
there are which cannot have efcaped the Obfervation of 
any attentive Reader. In all fuch Cafes the Juftice or 
Benignity of the Common-Law hath over-ruled th« Ri- 
gour of the Statute* 

SECT. 2. A Prifoner whofe Cafe may be brought S EG T. «^ 
^liKin the Letter of the AQ commonly is arraigned up- 
on two Indiftments, one at Common-Law for Murder, 
*the other upon the Statute. And if it cometh out in Evi- 
dence that the FaS was either juftifiable or amounted 
tarely to Manflaugbter at Common-Law, it hath been 
rarely known that fuch Perfon hath been conviSed of 
Manflaugbter iipoii the Statute. ^ 

• Hard indeed it would be (bould he be fo convifted, 
For if the Tradition J hinted at before is to be depended 
on, this is one of thofc AGts which, to borrow an Ex- 
preffion from Lord Bacori^ was made upon the Spur of the 
Times. Whereas the Rules of the Common-Law in 
Cafes of this Kind may be confidcred as the Refult of 
the Wifdom &nd Experience bf many Age^. 

htr me add, that if the Oatrages at which the Statute 
^«s levelled had been profecuted with 4uc Vigour and 
^ . . - . . , proper 
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CHAP., proper Severity upon the Foot of Common-Law, 1 doub^ 
Vt riot an End would foon have been put to them, without 
incumbering our Books with a fpecial A6t for that Pur- 
pole, and a Variety of Queftions touching the true Ex- 
tent of it. This Obfervatiori will hold with regard to 
many of our penal . Statutes made upon fpeciat and pref- 
'fing Occafions, and favouring rankly of the Times. 
' After what I have faid it may not be thought ex; 
tremely neceflary to enter minutely into the Circumftan- 
ces which will bring particular Cafes within the Statute, 
or take them out of it. But fomething very briefly (hall 
be faid. - 

SECT. 3. SECT. 3. The Statute in defcribing the OflFencc 
faith, « If any Perfon fliall Jiab or tbrujf," Under thefe 

I, Hale 470. Words (hooting with any Sort of Fire- Arms, or thnifttng 
with a Staff or any other blunt Weapon, have beeft 
brought within the A8t. The Cafe of thrufting with a 
Wunt Weapon muft be fuppofed" to have been in the 
Contemplation of the Legiflature. Other wife it will not 
be eafy to account for the Exception with regard to the 
Corredion of Children or Servants. 

The Cafe of (hooting with Fire- Arms will govern the 
Cafes of fending an Arrow out of a Bow or a Stone frona 
a Sling, or uiing any Device of that Kind held in the 

I, Hale 469. Hand of the Party at the Inftant of difcbarging it. But 
throwing at'a Diftance and wounding the Party, where- 
by Death enfueth, the Weapbn, be it what it may, be- 
■ ing delivered out of the Hand* at the Time the Stroke was 
given, ha'h not been thought with ftriQ Propriety to 
come under the Notion of (tabbing or thrufting. 

?ECT. f SECT. 4. The Statute hath likewife thefe Words 

further defcriptive of the Offence, " Such Perfon'* [the 

Perfon ftabbed or thruft] ** not having then a Weapon 

*« drawriy nor having firji ftruck the Perfon killing.'* 

I. Hale 470. An Ordinary Cudgel, or other Thing proper for De- 

podb. 154. fence or Annoyance in the Hand of the Party hath been 

* Holt in KeiL f 31. and by the Court in Newman's Cafe 
at Old Bayly in OS. 8. An. where the Point of a Sword wai 
thrown at 20 Yards DilUnce. MSS. Denton and Cbfippk^ 

confiderei 
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confrdercd as a Weapon drawn, fo as to take the Cafe CHAP. 

*Out of the Statute; though the Words a Weapnn drawn yj^ 
feem rath«r to import a Sword, or other Weapon of tha^ 
Kind drawn out of the Scabbard. It would found extreme'* 
ly harfli to fay, that a Sword in the Scabbard is a Wea«, 
pon drawn within the Meaning of the A£L ^ And yet I 
prefume there are fome Swords yet remaining, which 
probably have not been drawn fince the R^ftoration, a& 
well fitted for Defence or Annoyance as an Ordinary 
Cudgel. But the Judges have wifely held a ftriQ Hancf 
over this Statute. They did fo yery remarkably in the 
Cafes where it hath been held that Perfons prefent aid- 
ing and abetting, though at Common-Law Principals in 
ihe ManilaAJghter, are not within the Statute, fo as to be Allen 43. 
oufted of Clergy, t Hale 4^ 

• _ , ... fialk. 542. 

SECT. 5. The Judges were once divided upon t^^cf^rq* 
Conftruaion of the Word Then, <* the Party (uliing ^^^'j^fj^w. a<k 
** ing then no Weapon drawn." The Point in Debate 
•was. Whether the Word Then was to be confined to the 
Infiant the Stab was ghetiy or whether it reiated to ihe 
whole Time of the Combat. But as I do not find that 
this Point received any judicial Determination, I leave iff 
to the Men of more Leifure and Refinement. 

In another Cafe, a Qiieftion arofe upon the Conftruc- Jones (W.) 
tion of the Word Firflm the Statute. *< The Perfon34o- 
*< killed not having^rj^ ftruck the Perfon killing.'' Ele- 
ven of the Judges held that the Words, *' Not having 
" firji ftruck," meant, not having ^/W« the fir ^ Blow in 
the Affray, Richardjon fingly was of Opinion that the 
Meaning of the Words was, not having ftruck before the 
mortal Wound was given. The major Vote however ^ ., 

prevailed. But in the Opinion of Holty againft the na-^'"- ^^' 
tural Order -of the Words and the obvious Meaning of 
the Aft. The Arrangement of the Words, as they ftand 
in the Statute, feemeth to have been inverted, and a 
ConftruQion the Legiflature never dreamt of extorted 
from them. 

These are fome of the Queftions upon which the 
Ingenuity of Learned Men hath been employed in the 
ConftruSion of this Statute. But wherever the Defen- 
dant is indified at Common-Law and alfo upon the Sta- 
tute, the Queftion moft worthy of Litigation would in 
* my 
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6 H A P. niy Opinion be. Is the Fa6t upon Evidence Murder at 
yi^ Common-Law, or is it not ? eipecially if the Statute was 
declaratory of the Common-Law, as in the Paflage al- 
ready cited from Keiling it was refolved to be. 

One general Rule however may, as, I conceive, be 
fafely l^id down, that in all Cafes of Doubt and Difficul- 
ty upon the ConftruQion of the Statute the Benignity of 
the Common-Law ought to turn the Scale. 


CHAP. VU. 


V ►-• 


B.EPORE i quit the Subjed of Manfkughter, I 
will fubmit to Confideration a few Things that 
have occurred to ine touching the DiflinQion betw/sen 
the Offence and Miirder in the Lightour oldeft Writers 
coniidered thofe Offences,.- And how far later Statute 
have introduced the material Diftindion between thofe 
, Offences )^hich at prefent is eftabliihed. -■ 

The diftinQion^ between Murder a^d Manflaughteri 
as it is dated by ouf oldeft Writers, feeipeth to have beeii 
Vid. Bra£l:. in their Timejtiereiy nominal,^ By th^ o.ne they meat\t 
cap. d« Mur- an iufidious fecret Affaflination, Qcculi^ Occlfto^ nulla Sci^ 
dro. mte aut Videntei as they . fsyp.refs thetnfclves. And Ho- 

micide under thefe Xircumftances, if the Offender w?^ 
por apprehended, fiibjefied .the Townfhip, as I have al- 
teady pbferved, to the j\metciament to which they gave 
the .Name of A/«r^r«w. . 
Vid. Bra6t. Every other Species of felotnous Homicide they call- 

cap J de Ho- ed fimple Homicidium nequitir iS in Felontd faBum. But 
'^*"' *'* both Offences with regard to the Copfecjuences o{ a Con- 

vision were tbe fame ; both capital, unlefs the Privilege 
of Clergy interpofed ; and when it did, both were treat- 
fed alike. 

. The legal Notion of Murder in Contr$diftinaion td 
Manflaughter was afterwards enlarged, and took in every 
Species of Homicide, whether openly or privily commit- 
ted, if attended with Circumftances indicating a precon- 
ceived Malice in the large Senfe of th^t Term which I 
have already ftated and explained : or to borrow a Term 
from the ScoUbL^kW, " Slaughter of forethought Felony.'* 

Stan- 


^icidio: 
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STANFORii, the cieareft and beft Wiitcr Jon the CHAP. 
Crowji-La w before Hale, {lateth the old Rule from Brac^ YIL 
hn\ but addethj that the enlarged Idea taking in every s^nf^ c. id. 
Species of Homicide with Malice prepenTed had long Id. p. 184 B« 
tbtaioed. , 

How long it had obtained is diiGcult toxletermlne with 
Precifion ; and I think it a Point not worthy of nuich In- 
yeftigation. It had certainly obtained long before Atav^ 
ford^i Time. For though, aslobferved at the Entrance 
into this Difcpiirfe, the antient Precedents and Writers on 
our Law do not mal^e ufe of the Terra Homicide upon 
Mdic€foreibougbt\\^QonXx2iixiWnQ^oxk to iimple felonious 
Homicide unattended with that Circumftance ; yet it is 
tertain that the Term, and alfo the DiflindioD between 
the one Offence and the other founded in the Circum- 
fiance of Malice was w^ll- known and underftood at or 
Very near the Time thofe Writers flourilhed.* 

The Ads t of general Pardon from the 50. Ed'rv, 3: 
to this Time conftantly and uniformly except Murder of 
Malice PrepenfedtQV in 'Words tantamount, qorrefponding 
fexaftly with our prefent Notion of that Offence. 

Under theii: Ads, MatfiAaiigHtei' notheing exoeptedl 
• «as always underftood Xoht pardofted. 

Here was a real DiftinSion though ieniapprary .and 
occafional, cftablifeed between the Ofiepces of ^«r^er 
and fimple felonious Homicide: Fhi.ch was jcertaiply 
founded bn.tibe fuppofed Maligi>ity or Non -malignity dF 
the Heart at the Ticnie the Fad was cprnmitted. In one , 

Gafc the Mercy of die Crown Interfypfed, in the other the 
. Offender was left open to the Juftice ojf the Law- 
. The Statute ofRicb, 2. likewjife prefuppofeth tbe*l^^ i j^ rjcL ^ 
I^ftinOiion as \vell known in thofe Ways; anfj, ,as far sls it 
gofeth, eftablifheth a J-eal and lading Difference between 
the Offences. It enadeth, " That no Pardon flxall be ^- 
** lowed for the .Deith of a Man (lain ,by Awaits Jijfaulip 
^* 'Malke Pnepenfed, T^ w\fsh the fame Murder tsfr, be 
** fpecifiediiri the Ghartfer. And if in any Pardon liht 

* See the P^terit'Rolls already cited, many Pardons far Ho- 
toicide udder vsy-rious jCircumftaace;! reciting that the Fa& 
W€re committed Hon per Feloniam dut excogitatain MalUinin. 

i See the A6tsin Rdftalox any Edition before 1618, when 
^ult4itC% Colle^ion omitting ten^porary Afts and AAs fuppofed 
to be repealed or abfolute, was publiihed* 

not 
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CHAP." no* fo exprefled, the Juftices (hall enquire by Inquel 


VIL 


Bro. Indidl- 
ment pi. 7. 


<« if he be murdered or flain by Aflauit, Await, or 
« lice prepenfed. And if they find that he was foflainl 
<« the Charter (hall be difallowed.'? 
,.,y PON fuch findingpf the Jury the King was prefumj 
cd to have been deceived in his Grant. * And thereforj 
(he Statute provideth that no general Words^ in the Par] 
don, how comprehenfive foever, (hall avail -the OflFendt 
The Crown was; not prefumed intentionally to pardi 
premeditated Murder,^ unlefs it's Intention was plaii 
and clearly exprefled in the Charter. ' • ^' j 1 

The Statutes oufting. Ckrgy in the Cafe of wilfuj 
Murder, likewife prefuppbfe an eftablifhed well knowi 
DiftinSion between that Offence and ftmple feio^ioui 
Homicide ; and fall in exaSly with our- prefent Notioi 
cff Homicide attended with and aggravated by the Cir- 
cumftance of Malice prepenfed,. 

1 2, H, 7'. If any lay Perfon prepenfedly murder his 
Lord,'yr.' " ' .'> 

23. H. 8i Oufteth Clergy in Cafe of . wilful MurA 
of Malice prepenfed ; but excepteth Perfons in holy Or- 
cters, wz.' of the Order of Sabdeacon or libQve-. 

25. H, 8. Refcrreth to the 23d, and vswitb regard U 
fhetpr^ent ^effhrt TtiQrciy ^uxu^ry to it.* . , • .- 
, I . lidw, 6. Which for Reafons gFven in another PlacC] 
I think, haih fuperfeded both the Afts of H. 8.. as-far a^ 
concerneth the Enumeration of Offences oufled of Cler-.j 
gy, defcribeth thc.OfFence by the Term Miirder of Ma-[ 
Itce prepenfed; but doth nbt tfxtehd to Acceflai ies. be^ 
fore the FaS, hof to Perfons (landing mute, i^c. as the'] 
two Ads of H. 8. taken togethcfr did. 

4. 5. Pb, and M Is auxiliary to the Aft of Edw, 6.1 
and extended to Acc^fTaries before thte Faft, and. to Pcr-J 
fbns fianding mute tffr. and the Offence is here defcribedl 
fingly by the Words wilful Murder; which in the LaB- 
guage of the Law ex Vi Termini import every Thing we 
liow underftand by MEurdet of Malice prepenfed in Cob^[ 
fradiflindion to Manflaughter. 

And therefore in an Indifkmeht for Murder the Wdrd 
Murdravit is fo necefTary and eflfentialin theDefcription of 
the Offence, that no Words however importing the fam^ 

Offenff 
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Offence, as ex Maliti^ praco^itatd Interfecity will now C H A P* 
bring the Cafe within the Statutes. And for want of that VII. 
; • technical, operative Word the Defendant, cannot be con- 
1 vifted of Murder, though he may of Mianflaughter. 
' • These Statutes ouftirtg Clergy in the Cafe of Murder, 
; ^ have introduced a material and lafting DifliriSion between 
i that Offence, and what we riow commonly call Mart' 
I' daughter ^ with regard to the Confeqiiences oif a Convic;- 
i tibh. But the Statutes of //! 8.' were extremely partial 
. and defeSive, all Perfons in holy Orders,' who ought 
I tliemfelvds to have known and. iaiight othef s their Duty, 
I being extepted.\ And the Statute of /if, 7. alr(iady cited 
i ^as in like Manner defeftivc. VThis Defeft the Statutes 
I of Ed. 6. and*PZ>Vand M. have fuppliej. ' "' 
I But ffill, ali'Peffons not capable of holy Orders, as 
Women, Who from the Delicacy 6f their Fram6 feem to 
1 bHhe moft fufceptlble of liuma;! Paflibns, i^nd (ome o- 
[ tHers, wier^ left tb the extreme Rigour of the Comrhon- ' 
I 'Law-, and to the Mercy of theXrown: Yok at Cpnimon- 
\ LaW air Felonies, 'except Petit Larceny, Rape and May-.' 
hem, Were confidered -as capital Offences, urilefs in Cafes 
wTiere th^ Offender was (capable of holy Orders and qua- ' 
lified for them. ' And in thoffe Cafes,' I im forry to fay it, 
rlMttrdefs,' though df' the moft Atrocious Kind, were not 
^ excluded. • And therefore wherever I fpeak pf the Be- 
' ntgnity of the Law and it'$.Condefceftfion to human Infir- ' 
xtfity in the Cafe of Maiiflaughteri L would be always 
r underftood to fpeak of the Law in it*s prefent State. ' ; 
\ 'But Light and found Senfe have at length, though by' 
v^ry flow Degrees, made their Wiay to us. Wfe riow con- 
' iWer "the-BeTiefit bf Clergy, oi* rather the Benefit of the 
'\ Statutes, as a Relaxation of the Rigour of tbi Laix/;^ Con-** 
defcenfi^oh to the Infinxiities of the human Frame. And 
therefore in the CaVlfc of aft cFergyabl^ Felonies, v^e novy 
meafcre the Degree of Piifiifliment by the real Enorrnity 
of the Offence; not as the Ignorance arid Siipei-ftition ofv 
former Times fuggefted, by^a fenfelefs Dream of facred' 
Perfons or facred FuhQ.i6ns. 

The 21. Jac. r. went a little, aitd but a little Way in 
Favour of the better Half of the human Race. Women 
for grand L,;arceny to -the Value of 10 s. were put upon 
Aii fame Foot as Men intitled to Clergy. 

U li> 
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CHAP. It IS really ailonifliing that when their Cafe came fe 

VIII. profeflcdly under the Conftderation of the Legiflature 

more was not then done in their Behalf. But here for 

more than half a Century the Wifdom of the Nation 

3. 4. W. and ftopped Ihort. *Till the 3d and 4th of JV, and M. put 

M. c. 9. Women in all Cafes of clergyable Felonies upon the 

fame Foot as Men intitled to Clergy. 

5. Ab. c. 9- The 5th of Qyeen Anne at length aboliftied the idle 
Ceremony of reading, and fo broke down, if I may ufe 
the Fxpreffion, the Wall of Partition between Subjeft 
and Subjefl: under one and the fame Degree of Guilt. 
This Meafure intitled thofe who before were fuppofed to 
be under a legal Incapacity for Orders, as Jews and fome 
others were, and likewife thofe who in Prefumption of 
Law were not qualified in Point of Learning, of which 
reading a Scrap * of Latin, which they called the Neck 
Verfe^ was commonly made the Teft, this Meafure inti- 
tled all thefe to the Indulgence of the Law in conunoa 
with the reft of their fellow SubjeQs. 

From this Period the Meafure of Punifhment hath, as 
I before hinted, been governed by the Degrees of real 
Guilt ; not by an abfurd DiftinSion between Subje6^and 
SubjeEt, originally owing to downright Impudence on 
one Hand, and to mere FanaticifiA or amazing PufiUani- 
mity on the other. 

Thus hath the Order of Things, which the Pride 
and Prefumption of the Romijb Clergy introduced, and 
the Ignorance or Enthufiafm of the Laity adopted, been 
happily inverted. Our Anceftors in Queftions touching 
the Allowance or Non- allowance of Clergy regarded 
folely the Funftion or Abilities of the Offender, we the 
real Demerit of the Offence, 

* Miferere met Deus, 
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CHAP. VIIL 


0/ Murder. 


I HAVE already obfervec], that our oldefl: Writers 
made ufe of th€ Term Murder in a very narrow', li- 
mited Senfe ; and that in fuccceding Ages the Definition 
of this Offence, in Contradiftinclion to fimple felonious 
t Homicide, was enlarged fo as to take in all the Cafes 
; which appeared to have been attended with Circumftan- 
. ces indicating a prepenfcd Malice in the Party killing, 
\ 'And that this enlarged Idea hath long obtained, and ex- 
si&Xy falleth in with our prcfent Notion of Murder of 
Malice prepenfe. 

I HAVE likewife endeavoured to ftate and illuftrate by 
Authorities already cited the true legal Notion of the 
Terrfii Majice as applied to the Cafe of Murder, which I 
will not now repeat. It is fufficierit to refer the Reader 
to what is offered by way of Preliminary to the Difcourfe 
upon the SubjeQ of Flomicide in general. 

I cflosE to enlarge upon that Point there rather t^ian in 
this Place; becaufe I thought many Things I have faid in 
treating of the lower Species of Homicide, whether judi- 
fiable, excufable> or alleviable, would be better under- 
f ftood by firfl: fixing in the Reader's Mind the tcue Idea of 
i that Degree of Malignity implied in the Terra Malice ; 
^ which, in Cafes prima Facie falling within the lower Spe- 
cies, hath made the FaS, all Circumftances confidered^ 
amount to the Crime of ^/lurder. I have likewife as I 
fv'ent along endeavoured to (late the Circumftances from 
which the Law inferreth th^ Malignity of the Heart. 

These Matters have, I confefs, in a manner exhaufled 
the Subjeft I am now profefTedly entering Upon. But as 
the Law concerning Murder is interwoven with the lower 
Species of Homicide, and atifeth from a Variety of Cir- 
cumftances conneSed with //&<?;», this Anticipation became 
i n fome meafure necelTary. Since in treating of the Cafes 
which prima Facie feem to fall under the lower Species, I 
could not make myfclf better underftood than byconfider- 
ing them under every Light they will bear* I will there- 

U z fore 
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C H A Pi f^^^ confine royfelf to the Circumftances importing prc^ 

Vill penfcd Malice which have not already fallen in my way. 

Though I fefir the Nature of my SubjeQ, complicated 

as it is, will betray me into fome little Repetition, which 

I will avoid as much as poilibie. 

The groffcr Inftancc§ of wilful Murder, and where 
the Malignity of the Heart, the Malifia I have already 
explained, is apparent, need not to be mentioned irf a 
Difcourfe of this Kind. The Cafes upon which Doubts 
have arilcn, or which may be the SubjeQ of future Li- 
tigation, are only proper to be mentioned ; ^d to foch 
I (hall confine mylelf. 

SECT. I. SECT.!. Something (lath been faiJ briefly under 
the Head of Homicide in Advancement of Juftice, touch- 
ing the Killing of Officers in the Execution of their Of- 
fices, and of other Perfohs having Authority to aireft or 
imprifon, or a3ing under Colour of fuch Authority. But 
this being a Matter in which the Juftice of the' Kingdom 
is deeply concerned, I will now fubmit to Confideration 
ray Thoughts upon that Subjefl more at large. 

Ministers of Juftice while in the Execution of their 
Offices are under the peculiar Proteftion of the Law. 
This fpecial ProteSion is founded in great Wifdom and 
Equity, and in every Principle of political Juftice. For 
without it the public Tranquillity cannot poffibly be 
maintained, or private Property fecured ; nor in the ordi- 
nary Courfe of Things will Offenders of any Kind be a- 
mefnable to Juftice. And for thefe Reafons the Killing 
of Officers fo employed hath been deemed Murder of 
Malice prepenfe, as being an Outrage wrlfuHy committed 
in Defiance of the Juftice of the Kingdom ; the ftrong- 
eft Indication poffible of the Malitia^ the Malignity of 
Heart which I have already ftated and explained. 

SECT. 2. SECTa 2. This Rule is not confined to thelnftant 
the Officer is upon the Spot, and at the Scene of ASion, 
^ engaged in the Bufinefs which brought him thither ; for 

he is under the fame Proteftion of the Law, Eundo^Mo- 
randoy y Redeundo. And therefore if he cometh to do hi« 
Office, and meeting with great Oppofition retireth, and in 

the 
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the Retreat he is killed, this will amount to Murder. He C H A P. 
went in Obedience to the Law and in the Execution of VIII. 
his Office, and his Retreat was neceflary in order to avoid ' 

the Danger that threatened him. And upon the fame i. Hale 463. 
Principle if he meeteth with Oppofition by the Way, / 
and is killed before he cometh to the Place, fucb Oppofi- 
tion being intended to prevent bis doing his Dutyy which is 
a Fadi to he colle^ed from Circumjlances appearing in Evi^ 
denccy this likewife will amount to Murder. He was 
ilridly in the Execution of his OfBce, going to difcharge 
the Duty the Law required of him. 

SECT. 3. Nor is the Proteflion the Law aflFordeth S E C T. 3, 
him confined to his own Perfon. Every Man who com? 
cth in Aid of him (I fpeak here principally of fuch Offi- 
cers as at Common- Law or by the Appointment of the 
Crown are properly Confervators of the Peace), every 
Man lending his Affiftance for the keeping of the Peace, 
or attending for that Purpofe, whether commanded or 
not, is under the fame Proteftion as ^he Officer himfelf. 

SECT. 4. The Proteajon the Law ajSFordeth in thefeSECT. 4. 
Gafes muft not be confidered as confined to the ordinary 
Minifters of Juftice or their Affiftants. It reacheth, un- 
der fome Limitations which fhall be confidered, tp the 
Cafes of private Perfonsinterpofing for preventing Mif- 
c'hief in Cafe of an Affray, or ufing their Endeavour iFor 
apprehending Felons, or thofe who have given a dan- 
gerous Wound, and for bringing them to Juftice. For 
thefe People are likewife in the Difcharge of a Duty the 
Law requireth of them. The Law is their Warrant, 
and they may not improperly ^be confidered as Perfon* 
engaged in the public Service and for theAdvancement 
of Juftice, though not fpecially appointed to it. And 
upon that Account they are undef the fame ProteSion 
as the ordinary Minifters of Juftice are. 

SEOT. 5.THisRuleisnQt confinedto thofe who areSEpT. J. 

prefent fd as to have ocular Proof of the FaS, or to thofc 

who firft.come to the Knowledge of it. For if in. thefe 

Cafes frefh Siut is made, and a fortiori if Hue and Cry be 

• - - ' U3 kvie* 
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CHAP, levied, all who join in Aid of thofe who began the Pur- 
VIII ^"^^ ^^^ under the fame Protection of the Law as the o- 
thers are, and (land in every Re!pcd upon the fame Foot. 
Otiierwife no Man of common Prudence would join in 
the Purfuit ; and many great Offenders would efcape the 
Hands of Juftice. 
t, Haie ^64. A Robbery is committed on the Highway or elfewherc^ 
the Country uponNctice rifeth and piufucth theRobbersj 
who turn and make Refrftance, and in the Struggle one of 
the Robbers is killed, this on the Part of the Purl'uers is 
juftifiable Hornicide. But on the other Hand* if one of 
the Purfuers is killed by the Robbers or any of them, It 
will be Murder in the whole Gzu^ joining in fuch RrflJ- 
ianccy whether prefent al the Murcfer or at a Diftancc, 
lut takiiig a Part in fuel Reftjlance, The Law is the 
f::me in Cafes of Hue and Cry duly levied. • 

■ • ' 

SECT' 6.' SECT. 6. Nor is this fpecial Proteflion of the Law 
confined to Cafes of a mere crimfnal Nature, whexe the 
public Peace is broken -or endangered. The Mini/lcrs 
of Juftice in civil Suits, under proper Limitations yNYnzh 
fnall be confidereil, are intitled to the fame Protedion for 
them felves and Followers, and upon the faine Principles 
of political Juftice. ' 

But thefe Rules require fome further Explanation. 

S E C T. 7. SECT.?. With regard to fuch Miniffers of Juftice 
who in Right of their Offices 'are Confervators of the 
Peace, and in that Right alone interpofe in the Cafe .of 
Riots or Affrays, it is neceflfary in order to make theOf- 
Keil. (£<, fence of kiUing them amount to Murder, that (he Par- 
i\t, ' ties concerned ftiould have fome Notice with what Intent 

they interpofe : otherwife the Perfons engaged may in.tbe 
Heat and Buftle of an Affray imagine they came to, take 
a Part in it. ^ But in thefe Cafes a fmall Matter will a- 
1. Hale 460, lY-^ount to a due Notification, It is fufficient if theP^ace 
4^.^* is commanded, or the Officer in any other Manner de- 

clare with what Intent he interpdfeth. Or if the ©#- 
cer be within his proper Diftlrifl;, and known ox but g^^ 
inerally Acknowledged to bear :the Office he aflTuinetb, the 
Law will, prefiime the Party killing had due Notice of 
}3is Intent, efpecially if it be in the Day-Time. In the 

. Night 
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Night fome further Notification is neceflary, and com- CHAP, 
manding the Peace, or ufing Words of the like Import VIII, 
notifying his Bufinefs will be fufficient. 

I rernember a Saying of a very learned Judge, That a 
Conftable^s Staff will not make a C§nftable. This is very 
true. But if a Minifter of Juftice be prefent at a Riot or 
Affray within his DiftriS, and in order to keep the Peace 
produceth his StaflFof Office or any other known Enfign 
of Authority, this, I conceive, will be a (ufficient Notifi- 
cation with what Intent he interpofeth. And if after this 
Notification Refiftance is made, and he or any of his Af- 
fiftants killed, it \^ill be Murder in every Man who join- 
ed in fuch Refiftance'. 

And in the Cafe of Arrefts upon Procefs, whether by 
Writ or Warrant, if the Officer named in the Procefs 
give Notice of his Authority, and Refiftance is made and 
the Oflicer killed, it will be Murder; if In Fa€t fuch 
Notification was true and the Procefs legal. For after 
fuch Notification the Parties oppofing the Arreft aSed 
at their owii Peril. 

Private Perfons interpofing in C^fe of fudden Af- 
frays for parting the Combatants and preventing Blood- 
ihed, mull undoubtedly give exprefs Notice of their 
friendy Intent, for the Reafon given above. 

SECT.8.I havefaidaboveby way of Caution, ///i^S EC T. t. 
Procefs be legal. But I would not be underftood to mean 
any Thing more than, provided the Procefs^ be it by IVrit 
•r Warranty be not defe^ive in the Frame of ity and iffue 
in the ordinary Courfe of Juftice from a Court orMagiftrate 
having Jurijdi^ion in the Cafe, There may have been Er- 
ror orlrregularity in the Proceeding previous to thelffuing 
of the Procefs ; but if the Sheriff or other Minifter of Juf- 
tice be kriled in the Execution of it, this will be Murder. 
For theOfficer to whom it is direSed muflr at his Peril pay 
Obedience to it. And therefore if a Capias ad Satisfacien^ 
dum. Fieri facias. Writ of AlTiftance, or any other Writ 
of the like Kind iffue direSed to the Sheriff, and he or 
any of his Officers be killed in the Execution of it, it is 
fuficient upon an Indidment for this Murder to produce 
Ac Writ and Warrant, without (hewing the Judgment or 

U 4 Decree. 
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CHAR Decree. Soriilcd hyhordHardwjctrm theCafcof oneR«- 
VIII ^^''•'* ^^ \^^ Summer Afllzes in Cornwall \n the Y^r 1 7.35. 

MS. Chappie.- And in the 'Gale of a Warrant froiii a. Juftiqe of the 
Peace iHtf Matter wherein be bath Jurijdi^i9n9 the Perfcu- 
ekecuting fuch Warrant is in like manner under the fpe* 
cial Prbteftibn of the Law; though Tuch Warrant may 
have been obtained by ^rofs Impofitipn on the! Magif- 
tfatej and by falfe Information touching Matters Tuggcft- 
ed in it. See the Cafe of Ricbard Curtis beforie reported., 

SECT. 9. ; * SECT. 9. But if the Procefs be defeaive in the 
^vzmt of it, as if there be a Miftake in the Name or Ad- 
dition of the Perfon on whom it is to be executed, or if 
the Name of Jiich Perfon, or of the Officer be inferted 
without Authority, and after the Iffuing of the Procefs, 
or the Officer exceedeth the Limits of his Authority, 
and is killed, this will amount to norhore than Man- 
flaughter in the Perfon wboje Liberty is Jo invaded. 

How far other Perforis, efpecially mere Strangers, in- 
terpofing in Behalf of the Party whofe Liberty is inva- 
ded will be intitled to the fame Indulgence, deferveth 
great Confideration. ., 

SECT. 10. SECT, 10, The boarine advanced in the Cafe o£ 
,t-ora Raym. the Queep againft Tooly and others hath, I conceive, car* 
\ , ; ried the Law in Favour of private Perfons officioujly in- 

terpofing farther than found Reafon founded in the Prin- 
ciples of true Policy will warrant. . I fay officioujly intcr- 
pofmg, beicaufe the liiterpofition of private Perfons in the 
Cafes I have mentioned, for prcferying the Peace and pre- 
venting Bloodfhed, ftandeth upon a quite different Foot. 
In Tooly^s Cafe, the Imprifonment of the Woman was 
certainly unjuftifiable.. The Conftable t was out of his 

< * This Man by the Help of a Gang of defperate Fellows 
flood out a long Time in a Chancery-Suit, and kept PpfFefnon 
of the Premiffes in Queftion againft all Manner of Procefs. At 
length the Sheriff attended by the Poffe Comitatus endeavouring 
|to execute the Procefs, three of t^^ Poffe were killed by him 
br fome of his Gang, he prefent and abetting. For thefe Mur- 
ders he wa5 tried and convided. In the Coiirfe of the Trials 
the Writ of Execution, the Injun^oh for delivering Poffefli- 
ori, and the Writ of Affiftance were read in Evidence, but not 
the Deciree. 'The Judge being apprehenfive of a Refcue, he 
Was by fpeciaL Order exetuted the next Day. 
' -f I ufe-lhe Terra Conftable merely for the Sake of Brevity, 
for the Man wisis no Conftable in the Precinct where the Arreft 
- ^nd Imprifonment were. 

"■--' ' ■ Prccina, 
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Precina, and had no fpecial Warrant for what he did ; C H A I*. 
Tflor had the Woman at that Time mifbehaved. His Af- Vlil.- ■ 
,fiftant therefore was not under the fpecial Prote£tion of . ^ 
ahe Law I. have'' mentioned. But whether this illegal 
Imprifonment was in the Eye of the Law a fufficient Pf o- 
jvocation fo the Defendants, wbo were Strangers to her 
and ber Cafe, is yet to be confidered ; for all voluntary 
felonious Homicide without a Provocation is undoubt- 
I cdly Murder. . 

It was held by feven of the Judges againft five, that 

it was a fufBcient Provocation. For, fzid Holt in giving, 

; Judgment, *< if one be imprifoned uppn an unlawful Au- 

** thority, it is a fufBcient Provocation to allFeople^out of 

•" CompalGoo, much more when it is done under Colour of 

" JhA^^^ y and where the Liberty of the Subjed is inva- 

.'* ded, it is a Provocation to all the Suhje^s of England, — 

.** -A Man ought to be concerned for Magna Cbarta and 

." the Laws. And if any one againft Law imprifon a 

** Man, he is an Offender againft Magna Cbarta.^' 

:, < The Cafe s of Sir Henry Ferrers^ s Seiirant and of Hopkin 

*Hugget were cited by the Chief Juftice in his Argument^ 

I i^nd greatly relied on. But thofe Cafes. do not in my Opi- 

, nion warrant theDoftrine in the Latitude here laid down. 

I In the former, a Quarrel arifing between the Servant Cro. Car*' 

and the Officer after Sir Henry had fubmitted to the Ar- 371. 

reft and was put into a Place of Security, they fought and 

tjie Officer in this Affray was killed. It doth not appear 

upon what Provocation the Quarrel and Affray began, 

and the Report raake.th it highly probable that no Ref- 

cue was thought of or attempted. The Words are, 

" The Servant in feeking to refcue him as was pre^ 

.^V TENDED killed the Officer." ., . - . / - 

If the Matter of the Refcue was a mere Pretence, and 

for aught appeareth by the State of the Cafe it was no 

more than a Pretence, theCafe was clearly Manflaughter, 

Homicide upon a fudden Affray ; without entering into 

the Queftion touching the Infufficiency of the Writ of 

Warrant. The Reporter doth indeed mention this Mat* 

tcr as an Ingredient in the Cafe; but general Rulei 

thrown out ill Argument, and carried further than the 

true State of the Cafe then in Judgment requircth, have^ 

I confefs, no great Weight with me. , * > 
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CHAP. I do not fay that incompetent Reafons, where better 
VIH, might have'beien given, derogate from the Authority of 
the Judgment; hut they certainly derogate from the Au- 
thority of the Rule upon which the Judgment is fup- 
pofed to be founded. - - - - 

I. Hale 465. Hugget's Cafe likewife as ftated by Hale was dear- 
ly Manflaughter ; a fudden Quarrel and Affray, and a 
Combat between him and an Afliftant of the Prefe-Maf- 
tcr upon fome Rudenefs offered or fuppojed to be •ffered on 
the Part of the AJfiftanti, « upon which,'' fairfi Hj/f, 
** a Qijarrel arofe between them," and in the End the 
« Afiliiant was killed.*" " - ' ''- 

I take the Liberty of obferving as I go on, that j%// 
who at the Conference concurred with thofe who were 
cf Opinion that the Cafe amounted to Manflaughter 
only, doth not fay a Syllable touching the Provocation 
which an hOi of Opprefiion towards individuals might 
' be fuppofed to give to the Byftanders. And he certain- 

ly reprefcnteth the C^fe in the Light it appeared to hira 
at that Time, as % fudden parrel upon fome Rudenefe 
offered by the Prefs-Mafter's Afliftant. ' ' ^ - 

Keil. <9» ' The Cafe as it is reported by Keiling doth indeed turn 
upon the Illegality of the Imprefs, and the Provocation 
fuch an A6l of Oppreffion may be prefumed to give to 
every Man, be he Stranger or Friend, out of mere Com- 
panion to endeavour a Refcue, And fay the majox' Part 
of the Judges, if in fuch Endeavour of Refcue they kill 
any one, fuch Killing will be Manflaughter. 

In this Cafe the Judges were divided in Opinion, four 
th^t it was Murder, eight that it was -Manflaughter f. 

SECT, II. SECT. IX. Without entering at prefent into the 
Merits of this Cafe, I think Tooly'*s differed widely firom 
it. In this. Swords were drawn, and a mutual Combat 
enfued. The Blood was overheated in the Affray before % 
mortal Wound was given. In Tooh\ the Soldiers at the 

firft 

* Keiling faith SwQi:ds wore drawn on both Sides, and they 

Ktil. 60, 62. fowg^J: '\ • '.^ ^ r> ^ rrr 

t The Judges faid at the Conference, That as then aavt' 
fed tbey 'were of Opinion j hut that they ivould not be bound 
iy it. The Reporter and the other Judges of rheKiog's-Bench/ 
after heariog Council upon the fpecial Verdidt, adhered to their 
former Opinion^ that it was Murdtr. But out of Deference 
;o the Majority they adxxutted the Defendant to his Clergy. 
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ifirft Meeting with the Conftable drew their Swords upon CHAP* 

jhini unarmed againft ftich Weapons ; but they foon put yjjj 

|theni up^ appearing to be pacified > and cool RefleSion 

Jeemed in forne Meafure 10 have taken Place. At the fe- * ' . 

^ond Meeting the Deceafed receive^ his Death's Wound 

before' a Blow was given, or, for aught appeared, offered 

^D the Part of him or any of. his Party. 

1 . In Huggefs Cafe a Refcue feemed to be praSlcable at 

the Tinrie the Affray began. And it is obfervable that 

the Judges who held it to be Manflaughter put the Point 

Jjpon an Endeavour to refcue, * I will not fay that the Pof- 

Sbility of a Refcue was a fufEcicnt Motive to endeavour 

*t it, but flill there was a Poffibility which might induce 

^e Men to attempt it. , But in Tooly^s the Cafe was 

^uite ptherwife, unlefs the Soldiers could hope to force 

ihe Roundhoufe. For the Woman was there fecured 

ibefore . the fecond Encounter, and before the Deceafed 

i4)peareth to have taken any Part in the Affair. So that 

the fecon4 Affault on the Conftable feemeth rather to 

lave been grounded upon Refentmcnt or a Principle of 

Revenge for what had before paffed, than upon any Hope 

^or Endeavour to affift th^ Wpm^^n^ •, ... 

r • ' ■ ' • 

^ . , . <.- ^ '<■■■ ■'■^■• 

I SECT. 12. I have been Unger.on this Cafe than ISECT. 12. 
jihould have been, had not I thought the Dodrine advan- ; , 
««d in it utterly inconfiftent with the known Rules of 
Law touching a fudden Provocation in the Cafe of Ho- 
micide ; and, which is of more Importance, inconfiflent 
with the Principles upon which all civil Government is 
founded and muft fubfift. ..» 

. The Indulgence (hewn to the firfl: Tranfport of Pafllon 
in thefeCafes is plainly a Condeicenfion to jhe Frailty of 
the human Frame, to the Furor brevsj, which while the 
Frenzy laftethrendereth the Mandeaf to th€ Voice of Rea- 
son. The Provocation therefore which extenuateth in the 
Cafe of Homicide muft be fomething which the Man is 
confcious of, which he feeleth and refenteth at tbe Injiant 
the Fadi which be would extenuate is committed^ not what 
Time or Accident may afterwards bring to Light. Now 
what was the GaCe of Tooly and his Accomplices flript of 
j^Pomp of Words and the Cplourings of /Artificial Reafon- 

ing? ^ 
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CHAP, i^^g ? They faw a Woman, for aught appears a perfed 
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Stranger to tbeniy led tp the Round houfe under a Charge 
of a criminal Nature.' This upon Evidence at the Oli 
Bayly a Month or two afterwards Cometh out to be an ille- 
gal Arrefl and Imprifonment, a Violation of Magna^CboT' 
ta ; and thefe Ruffians are prefumed to have been feized 
ail on a fudden with a ftrong Fit of Zeal for Hdagns 
Cbarta and the Laws, and in this Frenty to have drawn 
upon the Conftable and ftabbed his Affiftaht. *' 

It is extremely difficult to conceive that the Violatioa 
©f Magna Cbarta, a FaS of wbicb tbey were totally ig^ 
ttoranj at tbat Time, could be the Provocation that led 
them into this Outrage. . . .. 

• But admitting for Arguments Sake that it was, we all 
know that Words of Reproach, how grating and ofFenfivc 
foe?er> are in the Eye of the Law no Provocation in the 
Cafe of voluntary Homicide, And yet every Man who 
hath confidered' the human Frame, or but attended to the 
Workings of his own Heart, kno^eth that Affi-ohts of I 
that Kind pierce deeper andfllmulate in the Vems'more 
cffeftually than a flight Injury done to a third Perfbn, 
though under Colour of Juftice; poffibty craft.' The In^ 
dignation that kindleth in the Bread in one Cafe \s in* 
ii'inOt, it is human Infirmity. In the other,' it fnay polli- 
b!y be called a Concern for the Common Rights of thc| 
Subje^, hot this Concern when well founded is father 
founded in Reafon and cool Refledion than in hiimanln-l 
firmity. And it is to human Infirmity alone that thcj 
Law ifidulgeth in the Cafe of a fudden Provocation. 

V I 

SECT. 13. But If a Paffion for the common Rights 
of the SubjedE in the Cafe of Individuals muft againfi all 
Experience be prefumed to infkme beyond a perfonal Af- 
front, let us fuppofe the Cafe of an upright and deferying 
Man,univerfally beloved and efteemed,ftandingat thePlacc 
of Execution under a Sentence of Death manifefily utijuJlA 
This id a Cafe that may well roufe the Indignation, and 
excite the Compaffion of the wifeft and bed of Men. But] 
wife and good Men know, that it is the Duty of private 
SubjeSs to leave the innocent Man to his Lot, how hard 
ibever it may be> withoutattempting a Refcue^ for other- 
■*-■•"''■. wife 


'*♦ 
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^ife all Government would be unhinged. And yfet, wh^t C HAP. 
BlProportion doth the Cafe of a falfe Imprifonment for a. Vill; 
Hiort Time, and for which the injured Party may have 
ma adequate Remedy, bear to that I haVe now put } 

s: SECT. 14. What I have now faid fuggefl^th aSECT, 14- 
?5!*hought which I will mention, and fubmit to further 
bnfideration. 

I am firmly perfuaded that in Cafes fuch afl thefe, a 
l^eneral Submifllon to the known Badges of Authority 

afted from all Perfons Strangers to the Party fuppofed 

be injured or his Caufe, would greatly conduce to the 
Stability of Government; in the Fate of which all p^i- 
Irate Rights are involved* On the other Hand an undue 
^Countenance given to a Spirit of popular Oppofition up- 
mn the Principles of False Patriotism hath a fatal 
Tendency to loofen the Reigns of Government, and ta 
l^row Matters into general Confufion, 
\ This is a Confideratlon of great Importance 4 and if 
^e Reader will apply it to the Cafes of Huggei and To^/^ 
•ind the Reafoning on them, he will not find it difficult 
•tp detetmine on which Side the Juftice of the Cafe, that: 
Juftice I mean which is due lo the Public, doth pre- 
ponderate; 

I There is undoubtedly a Juftice due to the Commu- 

pfiity founded in the Intercft every Individual hath in the 

?^ublic Tranquillity ; which once deftroyed, all private 

'lights will fink and be abforbed in the general Wreck, 

And if the common Rights of the Subjefl: are fuppofed 

to be the Objeft in View, (it is an Objeft which de- 

ferveth the Attention of all wife and good Men at pro- 

J«r Seafons, and under thofe Limitations which Wifdomi 

\iiy\A a juft Concern for the PubKc will fuggeft), list it be 

} femembered, that Liberty is never more in Danger than 

[ 'ft^hen it vergeth into Licentioufnefs. Cafar cheriflied 

•a Spirit of licentious Popularity againil the Senate, 

p ilromweU cheriflied the fame Spirit againft Crown and 

; &nate; bpth fet up a Tyranny of their own fubver- 

I live of true Liberty, which ever mufi be founded in Law, 

and protefted by it. 

These Confiderations have led me into a free and per- 
iiaps too prolix Examination of the Opinions of learned 

Men, 
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CHAP. Men, whofe Merit I eftsem, and to whofe Memory 1 
VIII/ ^^'' conftantly pay a proper Regard. 

S E C T. 1 5. S E C T. 1 5 . In the Cafe of private Perfons pfing their 
Endeavours to bring Felons to Juftice, thefe Cautions 
ought to be obfervcd. 

That a Felony hath been aftually Committed. For 

Cro. Jac. if no Felony haih been Committed, no Sufpicion how^ 

■94- ^ell foever grounded will bring the Pcrfon fo interpofing 

A. Inft. 53. within the Protedion of the Law in the Senfe I have al- 

'*' ready ftated and explained. 

SECT. i6. SECT. 16. Supposing a Felony to have been ac* 
i. Hale 490. tually conimitted, but not by the Perfon arretted or pur- 
fued upon Sufpicion, this Sufpicion though probably well 
founded will not bring the Perfon endeavouring to arrei! 
or imprifon within the Proteftion of the Law, fo far as 
to excufe him frorn the Guilt of Manflaughter, if he 
killeth, or on the other Hand to make the killing of him 
amount to Murder. I think it would be felonious Ho- 
micide, but not Mufdei;, in either Cafe. The one not 
having ufed due Diligence to be apprized of the Truth 
of the Fact, the other not having fubmitteel and render- 
ed himfelf to Juftice ; fince if his Cafe would bear it, 
he might have reforted to his ordinary Remedy for the 
falfc Imprifonmcnt. 

SECT. 17. SEC T. 17. But if A. betng a Peace-Officer hath i 
Jbfd. Warrant from a proper Magiftrate for the Apprehending 
of B. by Name upon a Charge of Felony, or if E. ftandeth 
indiSed forFelony,or if the HueandCry be levelled againft 
B, by Name J in thefe Cafes if B, though innocent flieth,of 
turneth and refifteth, and in the Struggle or Purfuit is kill- 
ed by A, or any Perfon joining in the Hue and Cry^ the 
Perfon fo killing will be Indemnified. And on the othef 
Hand, if A, or any Perfon joining in the Hoe and Cry is 
killed by B. 01^ any of his Accomplices/wwA^ in that OuU 
rsge^ fuch Occifion will be Murder. For /?,»and thofe 
- joining with him were in this Inftance in the Difchargc 
of a Duty the Law requireth from them, and fubjeS to 
Punifliment in Cafe of a wilful Negleft of it. 

SECT 


r 
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SECT. 1 5. With Regard to the Minifters of Juftids yill. 
Executing the ordinary Procefs of the Law^and Iikewifeg£cp/i8* 
^ private Perfons endeavouring toarrcft or imprifon iii 
the Cafes I have menttoned» it behoveth them to be ve- 
ry careful that they do not miftehave themfelves in the 
Difcharge of their Duty ; for if they do they may for- 
feit this fpecial ProteQion I have been fpeaking of.* 

One Inftance of their Mifbehaviour, which hath been 
the SubjeS of Litigation, is that of breaking open Win- 
dows or Doors in order to arreft. And as this is a Mat- 
ter of general Concern, 1 will be a little more particular* 
though brief, upoti it. 

r SECT. 19. THEOfBcercannot juftify thebreakingSECT. t^ 
it^en an outward Door or Window in order to execute 
Frocefs in a Civil Suit. If he doth he is a Trefpaffer. But 
if he findeth the outward Door open, and entereth that 
Way, or if the Door be opened to him from within^ and 
,he entereth, he may break opeh inward Doors if he find- 
l«th that neceffary in Order to execute his Procefs, 
I The Books fay, that a Man's Houfc is his Caftfe for 
Safety and Repofe to himfelf and Family; and confe- 
Ijuently the Officer iii the Cafe I have put, being a 
Trefpaffer, cannot be faid to be aSing in the Difcharge 
of his Duty, at the Time and in the very Inftance in 
which he is committing a Trefpafs. Thefe Suppofiti- 
ons are inconfiftent, and deftroy each the other. But if 
he findeth the Door open, or gaineth AdmifKon from 
within, he .having a lawful Call to the Place, as he cer- 
tainly hath, cannot be a Trefpaffer in entering the Houfe, 
and confequently may remove any ObftroSion he meet- 
^th with in profecuting the Bufinefs he came about. 

: SECT. 20. The Rule that every Man's Houfe is his SECT, ao, 
:Caftle, when applied to the Cafe of Arrefts upon legal 
Procefs, hath been carried as far as the true Principles of 
political Juftice will warrant. Perhaps beyond what in the 
Scale of found Reafon and good PoKey they will warrant. 

But 

* See Chap. 6. on the Statute of Stabbing, the Cafe of a 
Bailiff ^ho pufhed violently and abruptly hito a Gentleman '> 
^it^be]: in order to arreft Him. 
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CHAP. But in Cafes of Life we muft adhere to Rules well-knowB 
VIII. ^"^ '^"S eftablifhed. 

But this Rule is not one of thbfe that will admit of 
any Extenfion. It muft therfefore, as I have before hint- 
e:d, be confined to the Breach of Windows and butward 
Doors, intended for the Secirrity of the Houl^p againft 
Perfons from Without endeavouring to break in. 

• ( ■ . , . . < , . , • i •- ' ' . ■ 

: • • I • • - 

SECT. 21. ' SECT. 21. It muft likewife be confined to a Breach 
5. Co. 93. ^)f tiie Hoiife in order to Arreit jbe Occupiet or any. of bis 
Family who have their Domicile, their ordinary Refi- 
dence there. • For if a Stranger whofe ordirtary Refi- 
dcnce is cllewhere, upon a Purfuit taketk Refuge in the 
Hou^c of an other this is not bh Caftlc, he cannot cUim 
the Benefit of SanSuary in it, 

SECT. 22. SECT. 22. The Rule is Irkcwife confined to the 
Salk. 79. Cafe of Arrefts in tbejir/i Inftance, ' For if a Man bcrng 
k' M H ^^g^^'y arrefted (and laying Hold of the Pfifoner arid pro- 

f J.J V -' ^^* nouHcing the Words of Arreft 'is an Aftual Arreft) efca- 
^.g ' ' peth from the Officer, and taketh Shelter though in bis 
cwn Hou/e, the Officer may upon frefli Suit break open 
Doors in order to retake him> having firft given due No- 
tice of his Bufinefs and demanded Admiffion, and been 

refufed. ; . ; ,.,.,. ; . • I ■ 

And let it be remembered that not only in this but in 
every Cafe where Doors may be broken open in order to 
arreft, whether in Cafes criminal or eivil^ there muft be 
ffich Notification* Demand and Refufal, before the Par- 
tres concerned proceed to that Extremity. 

SECT. aj. ., SECT. 23. The Rule already mentioned muft Hkc- 
wife be confined to the Cafe of Arrefts upon Procefs in 
Civil Suits. For where a Felony hath been committed 
or a dangerous Wound given, or even where a Minifter 
,of Juftice cometh arnied with, Procefs foohdeld on a 
Breach of the Peace the Partes own Houf<^ is noSanSu- 
aty for him ; Doors may in any of thefe Cafes be for- 
ced, the Notification, Demand, and Refufal before-men- 
tibned having been previoufly made. 

In thefe Cafes the Jealoufy with which theLaw watch- 
cth over the Public Trahquillity,(a laudable Jealoufy it is)^ 

rht 
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; ^e Principles of political Jufticc, I mean the Juftice CHAP. 
. >vhich is due to the Community Ne Maleficiaremaneant VIII, 
\ mpunitay all confpire to fvperfec^e evtry Pretence of pri- 

■\ate Inconvenience; ^P^ oblige us to regard the Dwel- 

' ings t)f Malefadors when (hut againft the t)emands of 

; Public Juftice, as no better than the Dens pf Thieves and 

. Murderers^.' and to, treat theni accordingly. ... 

, But bare Sufpicion touching the Guilt of the Party 

"will not warrant a Proceeding to this Extremity, thougK 

a Felony hath been aQually committed ; unlefs the Offi- 
>cer conjeth armed with a, Warrant from a Magiftrate 

grounded on fuch Sufpicion. 


1 
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,: SECT. 24. GoAlers and their Officers are underS EC T, 24; 
thft fame fpecial Proteftion that other Minifters of Jgftice 
aret ,. And therefore if in the neceffary Difcharge of their 
puty they jneet with Refiftance, whether from Prifoners 
in Civil of Cnnitnai Suit$>' or.from pthei's in behalf of 
liich Prifoner?, they are not obliged to retreat as far a»- 
they can with Safety, but may freely and withoXit retreat- 
ing reper Force with.Force. : And if the Parfy fo refifting 
happeneth: to be killed, this on the Part of the Goaler, 
or his OfficerVor any Perfop coming in • Aid of him will 
Ke juftifiable Homicide. On the other Hind,if the'Goal*. 
er, or his Officer,, of any Perfon coming in Aid of him! 
fliould fall in ^the Cpnfliffc, t;his wilt amount .^o wilful 
Murder in all Perifons joining in filch Refiftance. It. 
is Hbmicide'cdmmitted in Pefianc'e of the Jaftice of th?" 
Kingdorii: ' 

. S^SCT. 25VBUT in regard to the great Power thefeSECT. aj? 
Officers have, and, while it is exercifed with Moderation,' ' 
caught to haye over theif Prifoners, the Law watcheth, 
witK.a''jeal6u\Eyeover /fc/r Cpnduft.' .And therefore 
if a' PrifQhef under their' Care dieth, .whether^ by^Dif- 
^|ife or Accidenti the Coroner upon notice of fucji Death, * 
which; riwite thVGpder is obliged to jgiy^ein^lqeT^ * 
6ught to refort to the Gbali and ..there upon view of the^ 
Body msiit I^quHitioh iritd the Caufe of the Death. And 
if the Death" was owiiig to cruel and opprfeffiye Ufage on 
the Part of the Goaler or aiiy Ofliccr (c^f his, or, to fpeak in 
At'Language of the Law, to Durefs^ of Imprifmmenti '\t: 
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CHAP, ^itt be deemed wilful Murder in the Perfon guilty of fucti 
VilL Durefs. I fay the Perfon guilty of the Durefs ^h^zyii^ though 
in a Civil Suit the Principal n*. ay in iome Cafes be an- 
fwerable in Damages to the Party injured through the 
Default of the Deputy upon the Principle of Refpondeat 
Superior \ yet in a Capital Profecution, the foleObjeSsof 
which is the Punilhment of the Delinquent, each Man 
mud anfwer for his own A6ts or Defaults. 

The InAances of Oppreflfion which may fall wtthiA 
the Rule of Durefs of Imprifonment are as various asi 
Heart cruelly bent upon Mifchief can invent. I wiM 
Stra. 856. mention two which have laiel) come in Judgment. A 
Goaler knowing that a Prifoner inle^ed with the Small 
Pox lodged in a certain Room in the Prifon, confined 
another Prifoner againji bis Will in the fame Room. 
The fecond Prifoner who had not had the Diflemper,^/' 
which the Goailer had notice , caught the Diftemper, and 
died of it. This was very rightly held to be Murder in 
the Goaler. 
Ibid. 884; Another ftraitly confined his Prifoner in a low, damp, 

unwholfome Room without allowing him the common 
Neceffaries of Chamber Pot &c, for keeping Thing*; 
fweet and clean about him. The Prifoner having been " 
long confined in this Manner contrafted an \U Habit of; 
Body, which brought on Diftempers of which he died. 
This likewife was very rightly held to be Mi'"''f*r in the 
Party guilty of this Durefs, 

These were deliberate ASsof Crueltyj and enormous 
Violations of the Truft the Law repofeth in it*s Minif- 
ters of Juftice. 

Having, as I obferved in the Beginning of this Chap- " 
tcr, already confidered the Cafes of Murder which fiH . 
in and are connected with the lower Species of Homi* . 
cide, I have now gone as far into the Subjed of Murder . 
in general as I propofe at prefent. For I forbear to en* 
ter in this Place into a minute Confideration of the Cafe 
of Principals in the firft and fecond Degrees in Mardeo 
and alfo of thofe who may be deemed Acceflaries before 
or aftier the Fa£k; intending to confider thofe Matters at 
large under the Head of Accompiicet. Upon which Oc- 
cafion fomething will be faid in general touchiifig the 
Participes Criminis in the Cafe Q? High Treafon and 
•ther Capital Offences. 

CHAP. 
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chap: 


CHAP. IX. 


IX. 


Of Petit Treafon. 

HAVING faid as much as I think neceffary to 
fay in this Place upon the Subjcft of Murder in 
^eral, I come now to fpeak of that aggravated Kind of 
Murder which our Law hath diilingui^ed by the Name 
rf Petit Treafon.' 

Former Writers following the Order they found in 
Jie Statute of Treafons have generally chofen to treat of 
Petit, immediately after High Treafon, before they en- 
ter into the ConHderation of any other Species of Homi- 
Sde. I fufpe^l that this Circuraftance, fmall as it may 
feem, hath contributed to lead unwary People into an 
Opinion that Petit Treafon is in Confideration of Law 
In OflFence of a different kind from Murder. I have there-* 
fcre, in treating on the Subjeft of Homicide chofen to 
begin With the loweft Species, and following the Order 
jtf Law to rife gradually to Murder. And fliall conclude 
j*[ilh what I take to be in Confideration of Law the* 
ligheft Degree of that Offence/ Murder aggravated by 
Circumft^ces of a treafonable kind. 

I (half not enter into a Detail of the feveral Cafes pro-' 
Kded f6r by that Claufe in the Statute of Treafons, which 
telateth to this Offence ; nor of thofe which by Conftruc-' 
Son have been brought wiihin it. This Part of the* 
Subjeft hath been fujfficiently fpoken to by Writers who* 
wve gone before me, and to them I refer the Reader. 

I flull content myfelf with enquiring, and ftttingwith- 
h much Precifion as I can, in what RefpeSs the Law 

ifiderelh this Offence as mere Murder, and in what 

'^pea k may fall under a different Confideration. 

^ECT. t. An Appeal' of Death will lie in the CafeSE CT. it 
pPetit Treafon, as well as in every other Cafeof Mur- 
|r; and the Apjpeal chargeth that the Defendant Feto- Jones (^.) 
fco Prodi tdrie &f ex Malitia prabogitata Murdfavit. And 42 5. 
^^tl^eCafcof a Wife killing her Hufband, the Heir fhall Cro. Car. 
'"^e the Appeal, and flie, if convided fliall be burnt. 53 ' • 

^ Xa SECT.^f»»^-59^ 
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CHAP- SECT. 2. If the Defendant on Arraignment ftandetfr, 
TV- * mute, or rcfufeth to plead, or peremptorily qhallengetfr 
S E C T 2 ^^^^ 35'*^^ *^'^ ^^^^^ *^ Pain/or^ fcf jure as in Cafe 
I. Hale '382. of other Felonies. 

SECT. 3. SECT. 3. Petit Trcafon w cottfidered as a Spe- 
cies of Felony. And therefore at Common-Law, and 
before the Statute of 13. Rich. 2. interpofcdi a Pardon of 
Felony without the Exception of Petit Treafen pardon- 
„ , Q cd that OflFence. And at this Day a Pardon of Murder 

Hale feemeth to have been once of Opinion that the 
Exceptions of Murder in a Statute Pardon, by which all 
Felonies are pardoned, without any cxprefs Exceptioii of 
Petit Treafon, will not except Petit Treafon ; and that 
that Offence will be pardoned. This he groundeth oil 
Dyer. 135. an Opinion in Dyer. But afterwards upon further Con*- 
a. Hale 340. fideration he totally rejeSed that Notion. 

The Opinion in Dyer b grounded on a MifconceptioTi 
of the true Scope and Intent of the hSt * of General 
Pardon of the 5. Eliz. by which all Treafons and other 
Offences are pardoned by ^ery general Words with 
an Exception of fome Particular Species of High Trea* 
fon, and of alc Manner of Voluntary Murders^ &c. 
without any exprefs Exception of Petit Treafon eo No^ 
mine. But in this Refpefl: there is nothing very fii^kr 
in this General Pardon, For except that of the 50. 
E(hu. 3. which hath an Exception of alt Treafons what* 
foever, there is not one before the i j. Eliz. which hath 
any general Exception applicable to the Cafe of Pedt 
Treafon ; unlefs it be comprehended in the Exception of 
Voluntary Murder, which is exprejly excepted in aU «/ 

them. 

It would be abfurd to imagine that Petit Treafon, the 
moft aggravated Kin<i of Murder in tho Eye of the Law, 
was intended to be pardoned by thefe ASs,. lain Num- 
ber, paffed at different Times in the Compais of about 
200 Years. And it would be equally abfurd to fuppo/e 
that if it was not intended to be pardoned, no Care wai 

* The h€L% of General Pardon are printed at large in Raf' 
. taFz Statutes, aiid io' all the Editioas anterior to that Col- 

jfiaion. 

lakei 
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I tWken to except it. And yet all thefe ASs have pardoo- CHAP. 

^ ed Petit Treafon, if it be not excepted under the Deno- IX. 

I mination of wilful Murder. From whence I think it 

I may be fafely inferred, that in the Judgment of thofc 

I Parlianients the Offence of Petit Treafon was excepted 

I under the Exception of wilful Murder. 

• ^ The Exception of Petit Treafon, eo Nomine ^ was firft 
introduced by the 13. jEliz. probably ex abunJanti CaU" 
ielS and with a View to this Opinion in Dyer ; and it 
hath been inferted^ together with the Exception of wil- 
ful Murder, in alf the Ads of general PardL^n from that 
Time to the Prefent. But it cannqt be inferred froni 
thefe later A^ th^t fuch an exprefs Exception was ab- 
folutely,nepeflary, witliput fuppofing either that our An- 
ceftors for about 200 Years together intended to pardon 
;Petit Treafon while tbey conjlantly excepted wilful Mur'- 
dtr^lfx ilihat they did not know how to except it in a pro- 
per manner. 

There is a Cafe in Dyer which hath jbeen thought ^^' $•• 
to favour the Opinion that the (!;!rinie of Murder is merg^ }^'^* ^ 
cd in Petit Treafon, and that a Pai;don of Treafon dif- 
charged it, notwithftandtn^ the Exception of Murder. 

, But that Cafe proveth nothing like it. A Wife about . 
the 31. H. 8. poifoDued her Hufband ; then came a ge- 
neral Pardon, by which Treafon was pardoned, but with 

;tn Exception of wilful Murder. The Heir brpught an 
Appeal .of Murder, and it was adjudged that the Appeal 
did not lie. This Cafe doth not prove that Murder is 
roerged in Petit Treafon, but that both lilurder and Petit 
Treafon were merged and extin^uifhed in the OfFeijce of 
High Treafon. For at that Time by Virtue of the 22I 22 H 8 c 
&. 8. all wilful poijoning was High "freafon. And bein^ \^ Raftal 
fo, the Appeal * not being faved by the AS was barred, 
whether the Treafon had been pardoned or no. 

SECT. 4. A Perfon pity pf Petit Treafon may beS EC T, 4. 
indided of Murder, yi?r // is a Species of Murder \ and 
fuch FaSs and Circumftances proved in the Manner the 
Statutes hereafter cited reqiiire, as would conviS a Man 
of Murder, will convid a Wife or Servant of Petit Trea- 

^ Vid. 8. Edw. 4. an Attempt to make Sacrilege Hi£l;i 
Treafon, and the Offender to be burnt. The Appeal ^r 
i^tftitution exprefsly favcd. Co//. (84. 

X 3 foi. 
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CHAP. ^^"' ^"<^ ^" ^^^ other Hand, upon an IndlSment for 

IX * ^^^*^ Treafon the Jury may find, as the .Circumftancei 

tending to juftify, excufe or alleviate, come out in EvI- 

dence, in the fame Manner as they do upon an IndiS- 

1. Hale 378. ment for Murder. 

2. Hale 184. While the Cafe of the King againft Swan, reported 

before was depending, and before the fecond Bill was pre- 
ferred, a Queftion was made whether Swan could be 
convided on the Indiflment for Murder, if it; fhould come 
out in Evidence that he was fervant to the deceafed at 
the Time the Faft was contrived or committed ; and 
confequently that his O^ence was Petit Treafon. 
6. St. Trj. There is a Cafe cited in the printed Trial of Cokf 

?^^' znA fVoodburne, which, if fuch Cafe there ever ixias^ hath 

as far as the Authority of it goeth determined that Quef- 
tion. .*^ At the Summer AiHzes at Dorchefler 1 7 1 2, a 
** Woman was indi£led before Mr. Juftice Eyre ♦ for the 
,^* Mfurder of another Woman ; upon Evidence it appear- 
.** ed that the Perfon murdered was her Miftrefs, which 
<< made the Crime Petit Treafon. The Judge direSed 
" this Matter to be fpeciklly found ; and upon Confer- 
f « ence with all the Judges it was held (he ought to be 
** acquitted upon this IndiSment, as (he accordingly was, 
.*« and was afterwards indiSed for Petit Treafon, and 
<t conviQed and executed. This Cafe is not to be found 
in any Report printed or MS. that I have met with, or 
heard of. Nor have I upon a ftriS Inquiry met with any 
Footfteps of fuch Cafe among the Minutes of Proceed- 
ings on the Crown Side in the County where the Cafe is 
fuppofed to have arifen ; though the Minutes from 1 7o3 
to 1722 have been carefully fearched. For thefeRea- 
fons and what is fuggefted in the marginal Note I con- 
clude that no fuch Cafe ever exifted. 
>• Hale 378. ' Lord Chief Juftice Hale is very full and exprefs on 
the other Sid^ of the Queftion. «< A Perfon who is 
.<' guilty of Petit Treafon may be indiSed of Murder, 
<* for it is a Species of Murder, and a Pardon of J/Iufr 
«« der pardoneth Petit Treafon.'* 

♦ Juftice Eyre did not go the weftern Circuit in the Sum- 
pier 1712. Ward and Price went at that Time. This In- 
formation I have fi:om Mr. Maddgck Clerk of AfEze of the 
weftern Circuit. 

LoR9 
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\ LoRB Chief Juftice Coke having cited the Opinion in C H A P. 
.Dyer 235 before mentioned faith, " That Petit Treafon JX. 
\ ** // Murder and moreP And from thence it hath been g. Qq. 13. b. 
h inferred that Petit Treafon and Murder are in Confide- 
I ration of Law different Offences, or that the Crime of 
f Murder is merged in Petit Treafon. But this Inference 
[ will not hold, however true the Chief Juftice's DoQrine 
i, may be» There is undoubtedly in Confideration of Law a 
I greater Degree of Malignity in the one than in the other 
\ arifing from that Degree of Allegiance, however low, 
\ which the Murderer owed to the Deceafed at the Time 
. the Fad was committed or conceived in his Heart But 
j certainly the Difference in Point of Malignity between 
A^urder and Manflaughter is infinitely greater ; and con- 
■ fequently in that Refpe6t it may with equal Propriety be 
I faid that Murder is Manjlaugbter and more. And yet in \. R. 46. 
, Judgment of Law they are the fame Offence differing Keil. 103, 

only in tfee Degree of Malignity when confidered in Re- *°4* 
! lation to one and the fame Fa£k. And by a Parity of Hale2«tr 
Reafon Lord Chief Juftice i/^flt/^? concludeth, that Petit ' ^ 

Treafon and Murder are to be confidered in the fame 
\. Light, as one Offence, differing only in Degree. 
I But ihougii I am fatisfied that the Law confidereth 
! Petit Treafon and Murder as one Offence differing only 
in Circumftance and Degree, yet whether it may be ad- 
vifable to proceed upon an IndiSment for Murder againft 
a Perfon plainly appearing to be guilty of Petit Ti'eaibn 
is a Matter that deferveth great Confideration ; and pro- 
bably determined the Attorney- General to prefer a frefli . 
Bill for Petit Treafon in Sivanh Cafe. Fer though the 
Offences are to moft Purpofes confidered as fubftantially 
the fame, yet as there is fome Difference between them 
with regard to the Judgment that is to be pronounced 
upon a ConviQion, and a very material one with regard 
to the Trial, a Perfon in JiSed for Petit Treafon being in^ 
titled to a peremptory Challenge ^ 35> I think if the Pro- 
fecutor be apprized of the true State of the Cafe, as he 
may be if he ufeth due Diligence, he ought to adapt the . 
IndiSment to the Truth of the FaS. 

But if through a Miftake on the Part of the Profecu- 
tqr, or through the Ignorance or Inattention of the Offi- 
cer^ a Bill be preferred as for Murder, and it ihould come 

X 4 out 
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CHAP, out in Evidence that the Prifoner flood in that fort 0/ 
IX. * Reliitioii to the Deceafed 'whith rendeieth that Offeiki 
Petit Treafon, I db not think it by Any Means advi/able 
to direft the Jury to give a VerdiS of Acquittal. ' For a 
Perlbn charged, with a Crim'e of fo heinous a Nature 
ought not to have the Chance given hifti by th6 Court of 
Availing himlelf of a Plea ot Auterfoits Acquit. : In fuch 
a Cafe I (hould make no Sort 'of DifBcuhy of difcharg- 
ing the Jury bf that Indidment^ and Ordering ^ freihln- 
tJiftrrient for Petit Treafon. In thini Method the' Prifonfer 
iviil have advantage of his peremptoi'y Challenges, land 
the public Juftice will hi)t fuffen' And oh the olhet 
Handf in Cafe of axi Indidmenr for Petit Treafon,^ if rt 
be proved that the Defendant killed theDieceafed wiih 
fuch Circumflances of Malice as amotint to Murder^ but 
the Relationof Servant &c. is not provedil have no Sort 
of Doubt that on fuch an Indiamettt t&e Dcfertdarit riiay 

I. Hkle 378. be found guilty of Murder and iiciquitted of the Trfeafoff. 

%. Hale 184. J'or Murder is included fn every Charge of Petit Trea*- 
' ' .• jfon, Felonice, Prodltorie fcf ex Malitia pracogitatd Mur- 

' ' Ttife Treafon is a Circumflatlce of Aggravation of 
which the Defendant may be acquitted, and yet found 
guilty bf the' Strbftantiai Part of the' Charge; juft as a 
Man upon an Indiditient bf Miirder may foe acquitted of 
that and found guilty of MartflaogHteri' « Becaufe,** 
fay the Books, <^ Manflaughter is included in the Charge 
« ofMurden" ^ ' • • 

I will go one Step further ; I offer it as my private 
Opinion which is fubmitt^d to' tfafe * Judgment of the 
irearned. Put the Cafe that aT^rfbn is brought to his 
Trial upon an IndiSment for Petit Treafon, ithd that one 
Witnefsr onl/can be produced, br that the Pfofecutor is 
hotfurniflied with 'arty Evidence except the Depofitions 

1. 2. Ph. and taken befbre' the Coroner^ or Informations taken on Oath 
'*^Du . before Juftices of the' Peace putfu ant to the Statutes; 

M.^o * *^^ let it be ftippofed that thofe Witneffes are living But 
Vid Keil «^'^W^ ta trtml or k^pt cut if the Wty by the Procuremefd 
5$/ : ^/ '** 'Defendant. Wha^ is to be don6 in this Cafe ? is 

i.Hilejoj. "the Defendant to be acquittecj'of the i\rhofe Charge? 

2. Hale 184. i think not. I thitik this' Evidence, 'though not fuffi- 
Vid. Sc^. 10. crent to conviS of Petit Treafon, is ftill admiffible Evi- 
^ dence,' and proper to be left to the Jury as upon a 

Charge of Murder i and the Jury, if they arc fatisfied, 
' - mJ»j 
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*|P^y;fi"d the Defendant guilty of the Murder, and ac- C -H A 
'quit fiim of the Treafon, for the Reafons juft now jx 

'S'^^°; ^ n . . \.. a, Hale\84. 

^ Jnterep Reipublka ne Malejjcia remaM^ r- 

SECT. 5. A Wife or Servant joining with a Stran«SECT. 5. 

jger in the fame Murdermay be charged in one Indift- ^ 

•merit, which coiild not^be if their Offences were not fub- . 

ilantially the fame; and fuch Iridiftment concluding, 

that ih^y FelonkiProdiiorici^exMalitid pracogitatd Mwr-Dalifon 16,'" 

draverunt is good for both, keddendo Jingula fingulis. and Swan's* 
. ' ■ ' ' v^aic* 

SECT. 6. AuTERFOiTs acquit or fl//j//i/ upon an^ ECT. 6. 
Jtndiament for Murder is a good Bar t© an Indi6^ment^- ^^^^ ^4f- 
for Petit Treafon for the fame FaQ, and fo ^cgnverfo. *5J- 

SECT. 7. The i, Edvj. 6, which oufteth ClergySECT. 7. 
in the Cafe of wilful Murder, exteni^et;h to Petit Treafon * ' 

and oufteth that likewife, though Petit Treafon is not eo 
Nomine oufted, and notwithftanaing the Statute reftoreth 
Clergy to all Offences not therein enumerated which 
"Were intitled to it before the i. H. 8. j /cr Petit Treafon 
is a Species of Murder. ■■ '" - '^ ' . • 

Lord Hale is clearly of this Opinion, and putteth a 2- Hale 3^2. 
Cafe which is riot provided for by either of the Afis of 
ft .8. andycLt in his Judgment cometh within the i* 
fdw. 6. it IS the Cafe of an Outlawry. And he faith, 
** In my Opinion the Statute of i. Edw, 6. taking away 
** Clergy froria Perfons attaint as well as from Perfons 
*/ convi^ of Murder doth extend to Petit Treafon > which 

'^* in Truth is Murder i And confequently a Perfon out- 
** lawed of Petit Treafon, though not by the Statutes of 
" the 23. or 25. ti. 8. yet by the Statute of EdtA). 6. 
** is exempt from Clergy under the name of wilful 

'^* Murder. ' 

The only ufe I make of this Paffage, for his Lordfliip 
hath not here confidered all the Statutes touching Petit 
Treafon with his ufual Accuracy, is to (hew that his Lord- 
fcip confidered Petit Treafon merely as a Species of Mur« 
der. And whoever will read the Statute of the 1 2. H. 7. 
cited underneath with any Attention will fee that the Le- 
' giflaturc 


552 . . D I SCO U R S E ft 

CHAP, the F^d in all the OfFences therein enumerated. An^ 


IX. 


.5- 6. E. 6. 
c. to» 


« 


<( 


Perfons coming to the Pofieifion of Goods by Robberf 
or Burglary in one County and conviSed of Larceny of 
the fame Goods in another were likewife reftored to Cler- 
gy. And from this Claufe and the AGt next cited the 
Doubt in Pcmfiter^s Cafe arole. 

" 'The 5th and 6th of Edw, the 6th, reciting that the 
,23d of i?. 8. did not extend to Perfons committing Rob- 
bery or Burglary in one County and taken with the Man* 
fier in another and there indiSed of Larceny ; and recit- 
ing alfo the Claufe ip the 25th of ^^. the 8tfa already 
cited, which had oufted thofe Offenders : and further re- 
citing the reftoring Claufe in the ift oiEdw, the 6th al- 
ready cited, by Reafon whereof, faiih the AS, f< M^y 
<* Perfons committing Robbery or Burglary in one County 
*< and flying into another and there taken with the Man-^ 
/* ncr and convi^ed of Larceny ^ had been admitted to their 

Clergy, to the great Emboldening and Comforting of 

SUCH Offenders," therefore, yir Redrefs tbereofy 
it is enaded that the Statute of the 25. of i^. the 8th 
.** touching the putting such Offenders {vova their 
** Clergy, and every Article, Claufe, or Sentence con-« 
^* tained in the fame concerning Clergy, ihatt touch- 
•* ING SUCH Offences fland, remain, and be in full 
•* Strength and Virtue, as it did before the making the 
« faid Statute of the ift Year of the King." 

The iPoint laboured by Coke in Fowlterh Cafe is, that 
this Statute revived the whole AS of the 25th of Hen. 
the 8th. And confequently, that wilful Burning being 
named in the ift Claufe among the Offences enumerat- 
ed in the AQ: of the 23d is oufted, by the general Words 
every Article f Claufe ^ or Sentence contained in the fame j con- 
cerning Clergy, 

Others, and among them Lord Halcf have been of 
Opinion that, general as the Words may feem to b^ 
they muft in the Conftruftion of the Statute, be rcftrain- 
cd to that particular Mifchief, which from the Pream- 
ble appeareth to have been fingly in the Contemplation 
of the Legiflature, and for Redrefs whereof the Aft was 
prof ejfedly made. 

They have likewife concluded from the ftrid Penning 
of the enaSing Claufe itfelf that it extendeth only iofuc^ 
Offenders, and fucb Offema a$ arc made the fpecial Ob- 

jeae 
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jeEts of It atid for that Purpofe are named in the Pream- CHAR' 
tte, that is to Ptfrfons committing Robbery, or Burglary j^; 
ill one County and flying into another, and there convift- 
€d of Larceny. 

The Statute of the ifl: EJw. 6. did not, as I before 
bbferved, extend to Acceflaries before the Faft, who fre-, 
quently in a juft Eftimate of Things a^e more criminal 
than the Principals. To fupply this great Defeft the 4th\ . , , 

and 5 th of Pb, and Mary oufted thefe Acceflaries in Mur- 4« 5* ^^* •»* 
der and the other Offences enumerated in the i ft oi Edw. ^ ^' 4- 
the 6th and fome others, and in (he Enumeration of par- 
ticulars nameth the Offence of Wilful Burning of Houfes. 

The Operation of this AS, arid what Influence it had 
on Powlter^s Cafe will be prefently confldered. 

Lord Hale in the Paffage I laft cited from him^faith/ 
that the 23d fl. never was revived with regard to the Of- 
fence of wilful Burning. This Obfervation fuggefteth 
the great Abfurdity of fuppoiing the 25th /^. 8. to have 
been revived in toto without reviving the 23d. For both 
the ASs, as far as concerneth this Point, are to be con- 
iidered as forming one entire Syftem oi Police with regard 
to the Offences which are made the Obje£ks of them*^ 
The Former extendeth to the Cafes which ordinarily . 
occur, Convi^ions by VerdiSi or Confeffton* The latter to 
foch as very feldom happen, and are omitted in the for- 
mer through mere Overfight, the Cafes of flanding 
Mute &c. This being the State of the Cafe, it is ex- 
tremely difficult to conceive that the Legiflature fhould 
ferioufly intend to revive the one in toto without reviving 
the other ; that they (hould think of reviving a whole 
A£tf Part of which is merely auxiliary to a former, with- 
out reviving that for the effeSuating of which the other 
was made. 

Hale having rejcQed the Notion of the Revival of 
the 25th H. 8. in toto addeth, " Therefore the laft, and 
«< I think the furefi Anfwer to the DiflSculty is, that the 
*« Statute of the 3d and 4th Pb. and Af. taking away (4tli and jth.) 
<* Clergy in all Cafes from hini that malicioufly com- 
<* niandeth, hireth, or counfelleih the wilful Burning, 
** doth by neceffary Confequence take away Clergy in 
^^ all Cafes from the Principal Offi?pd^r,*' 
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CHAP, This is the Bottom upon which he, apon full Confi- 
IX. deration of the Point, thinketh it may be fafely refted. 
And, in truth, upon this Bottom, and former Precedents, 
which were carefully confulted, I think it was refted in 
Fov.'Iter^s Cafe. For though Lord Coke in his Report of 
that Cafe ftrongly laboureth the Point of the Revival of 
the 25th H, 8. in totoy and faith the Court fo refolved: 
yet it is very plain from his own Report of the Cafe, that 
otl'crs of the Judges, bow Many or Wbo be dotb not fayy 
did not c ncur with him in that Opinion. But when he 
incrn^ioii(_th the Statute of Pb. and Af. as one Ground 

II. Co. 35. a. of the Refcliition, he faith, " This was taken by Divcrj' 
*• of the Juftices," by Whom or bow Many be dofb nCt fayy 
" to be a good Interpretation by the whole Parliament cf 
<« all the faid Ads concerning this Matter. For if the 
<* Principal ihould have his Clergy, it would be abfurd, 
« and what was never ^Q^n in our Law, that Clej^ 
<« fhc'ild be taken from the Acceflary before. And Se- 
" condly, it would be in vain to take away Clergy from 
^* the Acceffary, and leave the Principal to have hi^ 
« Clergy. For if the Principal hath his Clergy Before 
« Judgment, the Acceflary (hall not be arraigned.*' 

This Reafoning he faith had it's Weight with Divers'- 
of the Judges : moft probably it was, together with the 
conftant PraSice in like Cafes, the Principal Ground of 
the Refolntion in that Cafe. For if the Cafe of a Per- 
fon pleading to the Indiftment was not within the 25th 
H, 8. bi't flood purely on the 23d, as undoubtedly it dld^ 
then the bare Revival of the Statute of the 25th, fuppof- 
irig it to have been revived in toto^ could not have affect- 
ed the Cafe of Powlter ; for be pleaded Not Guilty, and 
was convi^ed by Ferdi^, 

J, Q^ 2Q. a. Lord Coke admitteth that the 23d H, 8. is not revived 
' by the 5 and 6. E, 6. Hale, as I before obferved, faith 
the fame •.♦but Coke, ftill prefuming that the 25th, is re- 
vived in toto, fuppofeth that the Cafe of a ConviSion by 
VerdiO; or Confe£ton is within tbe Letter of that Aft. The 

1 1. Co. JO. b.Words, as be citetb tbem, are, « He" [the Perfon Stand- 
ing Mute, &€.] « (hall lofe the Benefit of Clergy, in 
** like manner as if he had direSly pleaded etc, ^nd 
«< thereupon had been found guihy, according to the 

^^ Lawa^ 
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f» Laws of the Land." From this Claufe fo cited he C H A P. 
concludeth that every Perfon conviQed by Verdia or | X, 
Cwfcjpon of any of the Crimes mentioned in the A£t, is 
oufted of Clergy without recurring to the A£t of the 23d. 
A little more Caution in this Citation would have 
over-turned one Branch of his Lordfliip's Concluficn, I 
mean with regard to a ConvlQion upon a Confejpon, For 
the'£«fr. here thrown in, covered fome very material 
Words which the learned Reporter in Jufticeto the Ar- 
gument fhould not have funk. The Words of the Aft 
are, ** (hall lofe ihe Benefit of Clergy in like manner as 
** if he had diredly pleaded Not Guilty, and ibere^ 
** upon bad beenjound Guilty y according to tbe Laws of tbe 
** Land.^^ Is here a finglfe Word that reacheth the Cafe 
of a Confeffion ? or can the Claufe by Conftru^ion be 
made to reach it? quite the contrary. The learned 3^^' 
Judge himfelf in the Page next before admitteih, that 
oad the 23d. H, 8. been fo worded tbe Cafe of a Confeffi^ 
^n could not have b€en brought within that A^, By what 
Rule of ConflruSion therefore is it brought within 

this? : 

And with regard to the true Scope and Intention of 
Jhe Statute, furely it was not the Intent of it Adum agere\ 
p. was not to provide for the Cafes of Conyidion by 
Verdia or Confeflion, which the 23d H. 8. then in full 
force, had efFeQually provided for. The plain Intent 
^as to provide for Cafes not before proved fory the cafes of 
ftanding mqte, ^c. and none other ; as any one may fee 
v^ho will confider the Nature of the Aft, and read it 
^ith due Attention. 

I was willing to enter fomewhat largely Into the Point 
of the Revival of tbe 25th H. 8. though perhaps it hath 
led me a little too far from the Subjeflt I have been pur- 
foing : becaufe a great Deal of the Confufion and Ob- 
fcurity which hath been thrown over the Law touching * * 
Cfergy, as it flood upon the AGs of H. 8. and £iw. 6, 

th arifen from ccMifidering the kSt of the 25th, and 
etimes even the 23d H. 8. as revived ; and from blend- 

g them with the Statutes of Edw. 6. as Parts, of one 

ftem of Law touching the| Allowance or Non-allow- 

ce of Clergy. 

In my Opinion both the Afls were fuperfeded, as far 

concerned the Allowance or Non-allowance of Clergy, 

by 
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6 H A P. Ky the rcftoring Claufe in the ift fi/w. 6. already cited. 

JX. 'Till the 5th and 6th Edw. 6. in Part, and for the Pur- 

pofe before mentioned^ revived that of the 25th9 and the 

Statute of PbiL and Mary put the Matter out of Doubt 

with regard to Arjon. 

The Judgment in Powlterh Cafe was founded in found' i 
Sen fe,' and upon legal Principles, though not upon thofe 
the Warned Reporter haih chofen to found it upon. 

SECT. 9. SECT. 9. From the Rules" here laid down with 
\vhal hath been offered by way of Illuftration of them,, 
it appteafeth that the Law cbnfidereth the Offences of 
Murder and Petit Treafon as fubftantially the fame Of-, 
fence, differing only in Degree. The* latter aggravated 
By the Allegiance, however low, which the Murderer 
owed to the Deceafed. And in confeqiience of that Cir- 
- cumftance of Aggravation, aiid of that alone, the Judg- 
ment upon a CdnviQion is more grievou's in oine Cafe, 
than in' the other.' Though In comnion PraSice no ma- 
terial Difference is made^ in the manner of the 'Execution,' 
linlefs in foriie very fpecial Cafe^. , . .. , 

I reniembcf a Worhari^ fortKift Murderofher'Huf-' 
£m v^ . band under Circumftances of High and uncommon Ag-| 
Bro! Trea- jf^^^^^iort literally Si/r«/ Altve. And we are told that in' 
fyQ^ , -^ a Cafe of Petit Treafon the Prifohef wal By Order of the 

Court drawn ihimediately after S^ntei^de froih Wefhnin- 
fier-ball to Tj'*^^" without the poor G>infort df an Huf-^ 
die, or any other thing to kefep his Head andBodj from' 
the GrouhA This Sevi^ity the Jndgmeiit to be drawn 
formerly imported ; thdUgh now Drawn upon an Hurdli 
is bccom^ Part erf the Judgment in all Cafes of Trea^' 
fon. 

SPOT* ff\' 

' SECT. 10. There are, it muft be admitted, fome 

Ififtances in i^hich the Law maketh a wide Difference 
between P^tit Treafon and Murder, with regard to the 
Trial aiid Method of ConviQiori. But that Difference 
is not founded in the Different Nature of the Offencesr 
but upon mere pofitive Inflitution^s. 

The Statuteof the 22. H. Sic. i^. rediiced the Peremp- 
tory Challenge in the Cafe of Petit Treafon to ao. The 

* Cat bar im Haj^s, Convicted at the Old Bay fy in Jfril 1 726; 

2>. 
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I 28. Edtv, 3. c, 13. which extended to Petit Treafeh, in- G H A P; 

I troduced the Trial per Medietatem Lingua, Both thefe IX» 

; Statutes were virtually repealed by the i. and 2. Pi&.and ^ 

\ Af. c. lo. which provideth that in all Cafes of Treafon 
the Trial fhall be accdrding to the Courfe and Order of 

, the Common-Law. This reftored the peremptory Chal- 
leilge of 3.5.^ . , 

i The I. Edtv. 6. c. 12. exprefly requireth two Wit- 
neffes upon the Indictment and at the Trial, as well in 

! the Cafe of Petit as Hi gh Treafon ; and the 5 . and 6. Bdw. 

\ 6. c. II. by general Words extending to all Treafons^ 

■ requireth that the Witneflesi if livings (hall be exami- 
ned in Perfon upon the Trial in open Court. Thefel 
Statutes are ftill in Force. And although fpme Improve- 
ments have b^en made by the Statute of King tVilliami 
yet as that Statute extendeth only to the feveral Species 
of High Treafon therein provided for, the Cafe of Petit 
Treafon ftandeth folely on thofe of Edw. 6. 

UpoNt the Foot of the 5. and 6; Edw, 6. Depofitions 
of WitnefTes taken by the Coroner, or Informations taken 
before juftices of the Peace, and certified to the Gaol 
Delivery: purfuant to the Statute^ are not Evidence wA^^- '. i. 1% and 
on to grdund a Conviftion for Petit Tfeafon, if the Party M- c- »3- 

; he livings though unable to travel or kept out of the '• ^^\^ 3o$V 
.Way by the Prifoner or by his Procurement; ^' ™»« *^^* 

\ These I conceive are the only Inftances wherein the 
Law mak^th a DiflFerence between the Cafes of Petit 
Treafon arid Murder. And this Difference is plainly 
Matter of jfjofitive Inftitution, and doth nofc arifc out of 
the tJifFerorri Nature of the Offeiices* 
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CHAP. I. 


[ Of Accomplices in Treafottj and of Perfons prefenf 

aiding and abetting in Felony. 

UNDER this Head fomethir>g will be faid briefly 
touching the Connexion which in Judgment of 

Law fubfifteth between Principals and Acceflaries in Fc- 
! lonvs and the Relation ^h^y (land in to each other. 
I But I have in the Title of this Difcourfe chofen to 
I make ufe of the Terni Accomplices, Becaufe it taketh in 
;. all the Part ici pes Criminis^ as well in High Treafon as 
f Felony. And in the Latter, whether they are confidered 

in drift legal Propriety as Principals in the firft or fecond 
- Degree, or merely as Acceffaries before? or after the Faft. 

SECT. T. It is well known that in the Language df SECT, i; 
I the Law there are no Acceflaries in High Treafon, all are 
I Principals. Every Inftance of Incitement, Aid or Protec- 
I tion, which in the Cafe of Felony will render a Man an 
I Acceflary before or after the Faft, in the Cafe of High 
p Treafon whether it be Treafon at Common-Law or by 
I* Statute, will make him a Principal in Treafon ; unlefs 
' the Cafe be otherwlfe provided for by the Statute crea-See to thia 
ting the Oflence, or where the fpeci'al Penning of ihePurppfc 
:' Aaieadeth to a different Conftruftion. ^ i. Hale 23 j. 

This Rule hath long obtained, and will not now be — ^37> 3*^- 
:^ controverted. But I think it aMatrer of great Importance 37^* 
that Jthe Rule be rightly ynderllood, I mean with thofe 
Limitations which found Senfe and common Equity re- 
quire. For Cafes have frequently happened, where an Of- 
fender in the final Ifliic of the Profecu tion may be confider- 
cd as a .Principal in Treafon; and yet during the iriterme- • 

y 3 diate 
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CHAP. ^^^^^ Steps towards his Conviftion, he ought from aPrin- 
I cipfc of natural Juftice to be confidered merely as in the 

Nature of an Acceflary before or after the FaS. 

For Inftance, A. advifeth B. to counterfeit the King'? 
Coin or Seals, or indeed to commit any of the Offeocc>| 
declared Treafcwi by the 25. Edw. 3. and furnifhethhim 
with Means for that Purpofe ; that Species of Treafoa 
which in Judgment of Law falleth within the Claufeof 
Compafllng the Death of the King, Queen, or Prince al- 
ways excepted.) If B, in confequcnce of this Advice and 
Encouragement doth the Faft, A: is a Principal in th^ 
Trcafon. For fuch Advice and AiTiAance in the Cafe of 
Felony would have made him an Acceflary before the 
F.ad ; and in Higli Treafon there are no Accefiaries, all 
flre Principals. But if B.forbeareth to commit the Faftto 
which he is incited, A. cannot be a Traitor merely on ac- 
count* of this Advice and Encouragement, though his Be- 
haviour hath been highly criminal. . For bare Advice or 
Incitement, how wicked foever, iinlefs in the Cafes al- 
ready excepted, will not bring a Man within the Sta- 
tute, where no Treafon hath been committed in confe- 
qucnce of it. 

So in the Cafe of Affiftance or ProteSion fuppofed to 
be given to i Traitor after the Faft, the Party knowingly 
affording fuch Protefkion, // the Treafon batb been In Ftk 
committed^ will be a Principal in Treafon for the Reafons 
already mentioned. But if a Perfon lying probably un- 
der a Sufpicion of Guilt, confcious of his own Innocence 
ihould think it advifeable to withdraw and patiently to 
wait the Iflue of Things when the Storm which gathereth 
roiind him ftiall be blown over ; the Party who rcceifcd 
and harboured him during his Retreat cannot be a Trait- 
or for fo doing; provided the Condufi of his Friend ibaB 
appear upon Examination to have been blamelefs. 
3. rinft. 9. I^oRD Chief Juftice Coke^ who while he was in the 

138. Service of the Crown feemeih to have had no Bowels in 

' State^Profecutions, when he layeth down and appUeth the 
Rule I have mentioned, that all are Principals in Treafen, 
plainly goeth upon a SuppoCtion that the Treafon prefa- 
jned to have been procured was afterwards inFa^co«mih 
ted'j or that the Party fuppofed to have been knoviringlf 
^ fecelved and harboured had been afhially guilty of High 

Treafon. 
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i Trealbn. It would have been abfurd to the laft Degree CHAP. 
^:to have gone upon any other Suppofition. For it cannot I^ 
': be faid with any Sort of Propriety that a Perfon procured 
ian Offence to be committed which in Truth never was 
tcommitted ; or that any Perfqn knowingly, viz. with a 
i full Knowledge of aTreafon to have been committed^ (that* 
; I take to be the legal Senfe of the Term kmiuingfy^) re- 
ceived and harboured the Traitor, if fu.ch Treafon never 
had been committed by him. 

Th£re needeth very little to evince the Truth of this 
^rObfervation more than to give a proper Attention to the, 
r Rule. already mentioned, ibat every AH which in the9aje^ 
I of Felony ivill render a Man an acce[faryf will in the Cafe of 
: 7reafon make him a Principal. Efpecially if we add to it, 
\ according to Lord Hale^ that nothing Jhgrt of fucb an Adl *• H*^^ ^39* 
\ mil. What Circumftance therelbre is neceffary tcTren- 
I der a Man an Acceflary in Felony ? plainly this above, all 
I others, that the Felony charged upon tb^e Principal bath been 
in Fa5l committed by him. For which Reafon no VerdiQ: 
'■■ can pafs againft the Acceflary 'till the Trmh of this fingle 
[ FaQ: (hall have been legally eftabliflied ; either by the. 
Gonviftion of the Principal if he continueth amefnable. 
I to Juftice ; or by Judgment of Outlawry if he abfcond- 
; eth or flyeth. Unlefs the Acceffary cnoofeth to wave 
^ the Benefit of the; Law, and to fubniit to a Trial. 
I This Rule is founded in good Senfe and natural Juf-. 
\, tice. The Acceflary is indeed a Felon, but guilty of a . 

Felony of a dliFerent Kind from that of tte Principal. 
1 It is, if I may ufe the Expreflion^ a derivative Felony- 
; conneSed with and arifing out of thajt of .the Principal 
L and cannot exifl: without it. 

Whether the fame equitabk. I?.ule is by Parity of 
Reafon to be extended to treafonabje Actions of a fimilar 
Nature, I mean to fuch as are of the derivative Kind, and 
though in the Language of the Law ftyled principal Trea- 
fpns, yet partaking of the Nature of me^e accefforial Of- 
feocei^, come^h novy tobc; confiqeredfc ^his is the Point of 
importance I hinted at in the Outfet of this Difcourfe. 
For if in Pi:ofeciitio(ns for Treafons pf this Kind the 
feni^ Rule of Equity be obferved as in Cafes of Felo- 
ny, it will become a Matter of very finalli Importance 

Y 4 rto 
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CHAP, t^ have been learning by whatfpecial technical Elxpreffi- 
f ' on we are to defcribe the Offence. 
Vol Chan* Lord Chief Juftice Hale fpehdeth a whole Chapter 
112. f. 2\\. on this Point, which he intitleth, " Concerning Prin- 
,^239. ' ^* cipals and Acceffaries\x\. High Treafon." . An<3 though 
in Conforniity lb the eftabliftied Mode of fpeaking, he 
calleth every rerfon who can any ways be confidiered as 
an Acconiplice in Treafon a Principal in it ; yet when 
he Cometh tp fpe;ik of the Courfe and Order to be ob- 
fi^rved in the Profecution of the OflFenders, he confider- 
eth thofc Accomplices whofe fuppofcd Guilt is conneS- 
cd with and dependeth upon the real Guilt of another 
in the Light of mere Acceflaries ^ and fiateth a few 
Cafeis by way of lUuftration and Proof. 

A Perfoh is committed to Prifon for High Treafon, 
the Goaler voluntarily fuffereth him to efcape; pr a 
Stranger knowing of fuch Commitnbent breaketh the Pri- 
fon and fetteth him at large ; or knowingly refcueth him 
after an Arreft and before he i? brought to Prifon. In 
all thefe Cafes the Goaler and the Perfon breaking Prifon 
or refcuing, whom he in a Paflage I ihaH prefentlj cite 
' calleth a Kind ofJcceffariesy are Principals in Trea/bn> if 
the Party imprifoned were really a Traitor." If he was 
not fo, it ifilf be no Trea'bn" in them. And therefore 
they (hall not be arraigned 'till the principal OflFender be 
convifk..^ For if he be acquitted of the principal Offence 
the others ihall be difcharged. . 
Crp. Car. I have ufed the; Words knowing and knowingly ^ b^caufe 

583' " X think thai Gircumftance is a neceffary Ingredient in the 
Jones (W.) Cafe. • It is true it was reiPolved in Benjiead'i Cafe cited 
^55* Jiere by the learncrd Author and at p. \j^\%hut I think mt 

■ '' ' with entire 4ppf"ok^tion of the RUle, that the Party break- 
ing Prifon would, have been guilty of Treafon tbortgb be 
bad voT known that Traitors were there, f am by no 
s. H. 6. c b. Means fatisfied with this Opinion. For the firigle Autho- 
rity upon which tl\is Point is faid by Hale to have been 
/ >. fo ruled dpth fay rio Means warrant it. The fiook ex- 

Bro. Trea- prefly ftat^l;h "ity that the Party did know ibatTraitort 
Ion II. ^gj^g tberer P^ni Brooke who abrid^eth the Cafe ib cx- 
^. Inft. 590. ^j,g|-g (Q (i^e jTjjn^^ Piirpofe, « Mant que l^rditors fmront 
*^ enceo?^ And G?^^ citing the fame Cafe layeth a great 
Sttcfs on this Circumftance, that the Party knew that 
Traitors 'were there, and conducted them out of Prifon. 

Iha?^ 
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I have lipoii another Occafion taken fome notice of this C HA P. 
^hort and imperfect; report of Benjlead's Cafe, and obfer- : j 

; fVed that the Profecution ^gainft him appeareih to havej)jf^ i. Ch. 
.teen carried on with unqomijion Expedition, not to fay 2. S. 5. 

i ..^ith feme Degree of Precipitancy, And probably the 

' forcing of Prifon Doors, v?/ ntatiy w^ye forced during the 
Tumulty was given in Evidence on his Trial among other 

^vOutrages of the Night, as Overt-Acls of levying War j 
.the Species of Treafon for which he flood indi6ted. 
. The fame Rule of Equity and natural Jiiftice the 

' learned Judge in another Place applieth to the Cafe of fe- 1. Hale 598. 
lonious Efcapes and Refcues, and addeth, " If thePrin- 
i^' cipal Offender be convided and hath his Clergy, I 
^' think the Goaler orRefcuer fliall never be put to an- 
*^ ftt^er the Efcape or Refcue. Ai the Acceffary ixjk^re the 
** Primipal bath bis Clergy is tberehy dij charged J*^ For 

, .** the Refcuer and OiBcer are a Kind of Acceffaries-P 
. He calleth them a Kind of. Acceffariesy becatife there 

. can be no felonious Efcape ^r Refcue where no Felony 
had been previovifly committed. But in firid legal Pro-, 
priety they are not AccefTaries to the original Felony. 
For though a Man ihould be committed for many Felo^ 
nies, yet the Efcape or Refgue is copfidered as one fin^ 
£le Felony and is fo charged;. i. Hale 599. 

, With Regard to a Perfon knowingly receiving and - 

I harbouring a Traitor, the learned Judge in the Place i. Vol. 

' lately cited argueth. That though he is in theEy? of the Chap. 2Z. 

JLaw a principal Traitor and fhaJI not be faid to be an Ac- , 

iceflary, yet thus much be partaketb of an Acceffary ^ his In- 

liiQment muft be Special of the Receipt and not of the 

Principal Treafon. . If he is Indicled by a feveral Indift ; 

ment> he Ihall not beTried 'till the Principal be convi6led. 

If in the fame Indi6iment with the Principal, the Jury 

muft be charged to inquire firft of the principal OtTcnder, 

and if they find him guilty, then of the Receipt; and if 

• 5 < , the 

, * The ift of Q^//«»f hath provided for this Cafe and for the Self. a. c. 9. 

Cafe of a Pardoaof the Principal after a Convidlion. But in the 

Treafons of the acceflbrial Kind already mentioned, and which 

will be mentioned, 1 do not conceive that any Rule of Equity 

or natural Juftice would be infringed by giving the Rule ** T^hqt 

** in Hreafon there are no Accejjaries^ all are PrincipaLy^ i;*s 

titmoft Extent againft evety Accomplice ; though the principal 

Offender fhould be pardoned or die after ConviSion and before 

Attainder, 1 fliall enlarge a little as to this Point in the Cefe 

of Acceffarks in Felony in it's proper Place. 


/ « 
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CHAP, the Principal be not guilty, then to acquit both. For 

j^ though in the Eye of the Law they are DOth Principals 

in Treafon— yet in Truth he (the Receiver) is fo far an 

Acceffary that he cannot be guilty if the JPrincipal be 

innocent. • 

In the Cafe of Mrs. Li fie whofe hard Fate it was to 
fall into the Hands of perhaps the worft Judge that ever 
difgraced Wejlminjier-Hallf no Regard was paid to this 
Doctrine. 1 would not be thought to mention this Cafe 
as an Authority upon which a Doubt can at this Daybe 
po'Tibly raifed. 1 do it for the Sake pf what happened 
afterwards, which I tak? to be an Authority with me. 
Her Attainder was afterwards reverfed in Parliament: 
anu the Act reciteth among other Hardlhips of her Cafe, 
*' that fhe was by an irregular and undue Profecution in- 
*' dided for entertaining and concealing John Hicks a 
** falfe Traitor knowing him to be fuch ; though the 
*^ [aid Kicks vjas not at the Time of the Trial attainted 
^* or Convi^ed of any fuch Crimed'* 

1. i »r?^e 613. The fame learned Author in other Parts of his Wori; 

^' ^^'^- ^23- arcjueih to the Purpofc for which I have already cited 
him ; and applieth the fame Rule of Equity to the Cafe 
of a Pcrfon inclined for contriving, abetting, aidtBg, or 
confenting to Treafon which happeneth never to have 
been carried into Execution. 

But here we muf^diftingiiiflb,thaugh the learned Judge 
fpeaking in general Terms appofite to his prefent Pur- 
pofe doth not. For with regard to every Inflance of In- 
citement, Confent, Approbation, or previous Abetment 
in that Species of Treafon which falleth under the 
Branch of the Statute touching the Compailing the 
Death of the King, Qneen, or Prince, every fucb Trea- 
fon is in it's own Nature^? independently of all other Cir- 
• ciimflances or Events, a compleat Overt- AS of Corn- 
palling ; though the Fa£t originally in Contemplation 
of the Parties fhould never be effefted or fo much as at- 
tempted. A, inciteth B, to a Treafon of this Kind, B, 
in Abhorrence of the Crime, and from a juft Senfc of 
the Duty every Man oweth to his King arid Country, 
and which every good Man in the like Circumflance wilt 
pay, maketh a Difcovery ; by Means whereof A. is 
brought to.Juilice. This Incitement on the Part of A, 
is a compleat Overt-AQ: of Treafon.within this Branch 

of 
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of the Stiatute, and hath no Sort of Connexion with or C H A P. 

iiecefTary Dependence upon the future Behaviour of jB, I - 

And therefore whatever the learned Author hath advan- 
[ ced in general Terms touching fruitlefs inefi'eftual Ad- 
[ >yice or Incitement to treafonable Practices, muft be un- 
\ l^erftood of fuch Treafons only as do not fall within this 

.Branch of the Statute. 

SECT; 2. I come now to confider the Cafe of Ac- S E C T. ;i. 
complices in Felony. 
' .'* Where two or more are to be brought to Juftice for 
'^ one and the fame Felony, they are confidercd in the Light 
f either of Principals in the firft Degree, as having a61:ually 
and with their own Hands committed the Faft ; or of 
; Principals in the fecond Degreei as having been prefent 
aiding and abetting .at the CommiiUon of it; or of Ac- 
ccflaries before or after the Fa6it 
The Diftinclion between Principals in the firft and 
1^ fecond Degrees, or to fpeak more properly, the Courle 
^^ and Order of proceeding againft Offenders foundecl oiji 
[ that Diftinflion, feemeth to have been unknown to the 
nioft antient Writers on our Law ; who confidered the 
Perfons prefent aiding and abetting in no other Light 
than as Acceffaries at the Fafl:, and confequently not 
liable to be brought to Trial 'till- the principal Offenders 
fliould be convi6i:ed or outlawed. 
' This feemeth to be agreed by the heft of our modern 
Writers ; and therefore I will not fpend Time in tran- 
fcribing many Authorities from the Antients. One or 
two I will briefly cite and refer to others. 
^ Bracton * fpe^king of the Courfe of Proceeding 
^vhere the principal Offender is not amefnable to Juftice 
faith, " Appellati vera de Vorcii Jalvo attacbientur q^uouf* • , 

" que appellati de Fa£lo convhcantur.'*^ But where all are 
amefnable, + ** Procedatur contra omnes per Ordinem : 
*^ dum tamen illi de Forcid non refpondeant antequamY^iZ' . 
^^ turn corwincatur,^^ 

Fleta fpeaketh to the fame Purpofe and almoft inLib. i.e. 31. 
Bra^otCs Words. And the Mirror in enumerating theS. 8. 

feveral 

* De Coron. c. 8. S. 3. and c. iz, S. 9. to the End of the 
Chapter. 

t Ch. 19. S. 4. J. and to the fame Purpofe fee 4. jE, i . St. z* 
if OffictQ Coronatoris^ - . "' 
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CHAP, feveral Sorts of Acceflaries, among others, mentioneth, 
I ** Ceux que Jont en la Forced 

c I S* \x, ^ ^^^^ ^^'^^ taken ir for granted that by the Appellati 
de FoYcia thefe Authors meant Perfons prefent aiding and 
abetting. The Appeal de Forr/V prove th this beyond the 
Pofiibility of a Contradiction. " A. appellat B. de Forcia 
Brr.£l. dc Co-" quod idem B.venit cum pradi^o C, {the Perpetrator) 13 
ron c. 19. « tenuit ipfum D. (the Deceafed) quamdiu ipfe C. /i/i/» 
^- 5- *^ interfecit.^^ In the Cafe of Rape the Appeal de Forcia 

is to the farne Purpofje, * niutatis mutandis ; plainly im- 
porting that the Defendant was prefent aiding and abet- 
ting at the Fa£k. 

I am aware of theSenfe Coke putteth upon the Words 
Coiranandmtnt, Force ^ Aid, or Receipt, in his Comment 
c. 14. on the Statute cf IVcJim. r . That none of them import more 

than the Offence of Accejfaries hejore or after theFafi, 
And I admit that they muft mix) be fo undcrftood, though 
See Stanf. the original Import of the Word Force in the AS was 
41 4. confined to thofe we jiow call Principals in the fecond 

Degree. Bui the great Inconvenience of the Rule I 
have mentioned touching the Courfe and Order of Pro- 
ceeding againft Accomplices in Felony, lending 2l^ it 
jrlainiy did to the toral Obftrufiion of Juftice in many 
Cafes and to great Delays in others, induced the judges 
from a Prir.cipnlof true political Juftice to come into the 
Rule now feuled, T^hjat all Perfons prefent aiding and a- 
bettinff are Principals,' • 

Tki^ Rule was not thoroughly eftabliQied 'till after the 

See 40. Edw. Time of Edward the Third. And fo laie as the Firft of 

3. 42. a. Queen Mary a Chief Juftice of England greatly doubted 

Lib Aff. 240. of it^ Though indeed it had been lufficiently eft^bliibed 

^.l/t?' ^A ^^^ ^^^ Diftin^ion between Principals in the firft and 

.^ee owd. ^^^q^j^j Degrees was well know ri long before that Time. 

•^'' Nothing needcth to be faid by way 'of Explanation 

touching Principals in the firft Degree. What'A6h of 

Concurrence are neceflary to render a Perfon a Principal 

in ttie fecond Degree, viz, as an Aider and Abetter, is 

now to be confidered. 

♦ Bra^. de Coron. ch. 28. S. 4. 5. And to the (ame Pur- 
pole fee c. 2». S. 8. the Defendant's Oath upon joining Battle 
jii an Appeal. 

%• 
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CHAR 

SECT, 3. He mud be prefent at the Perpetration, J^ 

^therwife he can be no more than an Acceflary before the 3 ECt. 3. 
FaS ; except in fonie fpecial Cafes founded in Neceflity 
and political Juftice, I mean that Juftice which is due to 
the Public, Ne Maleficia remaneant impunita, 

yf. with Intention todeftroy B. layeth Poi(bn properly Keil. 52, 53, 
difguifed in his Way, S. taketh it and dieth. A. though 
abfent when the Poifon was tal;£n is a Principal. And \i 
this had been done at the Inftigation of C. he if abfent 
would have been no more than an Acceffary in the Mur- 
kier ; unlefs they had both mingled the Pojfon and laid it 
in the Way of A For in that Cafe both of them wculd 
have been Principals, each of them having gone as far as 
the other towards Perpetration. i. Hale 616. 

If a. Jiad prepared the Poifon and delivered it to D. to 
be adminiftered to B, as a Medicine, and £). accordingly 
in the Abfence of A. had adminiftered it not knowing that 
it wus Poifonr, and B. had died of it, A. would have been 
a Principal in the Murder, upon the fame Foot of Ne- 
ceiBty. For D. being innocent, A. rnufl have gone whol- 
ly unpunifhed if he could not have been confidered as a 
Principal. But if Z>. had known of the Poifon as well 
as A, did, he would have been a Principal in the Murder, 
and A. if abfent an Acceffary before the taS. For the 
Rule of Neceffity already mentioned doth not here take 
Place. 

THELaw is the fame in tiie Cafe of inciting a Madman 
or a Child not at Years of Difcretion to commit Murder 
or other Felony in the Abfence of the Perfon inciting. 
And therefore in the Cafe of Anne Courje reported before, 
who was indiSedas an Acceffary before the FaQ, it was 
very properly flated by the learned judge before whomfhe 
was conviSed, that the Daughter who committed theFaft 
at the Inftigation of the Mother was of the Age of 1 4, and 
^ffufficient Difcretion, For had the Mother employed, as 
flie threatened flie would, the leaft of her Children, yZ'^ 
muft have been indided as the Principal, fince the Child 
not being of Years of Difcretion was innocent. 

•SECT. 4. When the Law requireth the Prefence of S E C T. ^ 
Ac Accomplice at the Perpetration of the Fa6t in order to 

1 reoder 
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CHAP, render him a Principal, it doth not require a ftrick afiual 
J^ immediate Prefence, fuch a Prefence as would make hini 

an Eye or Ear-Witnefs of what paffeth. 

Several Perfons fet out together, or in fmall Parties 
upon one common Defign, be it Murder or other Felony, 
or for any other I^urpofe unlawful in itfclf, and each tak- 
eth the Part afiigned him : Some to commit the FaQ, 
others to watch at proper Diftances and Stations to pre- 
vent a Surprize, or to favour, if Need be, the Efcape of 
thofe who are more immediately engaged. They are all, 
provided the Facl be committed, in the Eye of the Law 
prefent at it. For it was made a common Caufe with 
them, each Man operated in his Station at one and the 
fame Inftant towards the fame common End ; and the 
Part each Man took tended to give Countenance, Encou- 
ragement, and PrcteSion to the whole Gang, and to in- 
fure the Succefs of their common Enterprizc. 

I will not here multiply Cafes upon the Head of con- 
ftruftive Prefence. This may be fufBcient by way of 
Illuftration. Others founded in the fame PrincipJe of 
mutual Concert, Aid, and Protcfltion will fall in their 
proper Places. 


Sect. 


Dalf. 395, 
Stanf. 40. F. 


•SECT. 5. In order to render a Perfon an Accom- 
plice and a Principal in Felony, he muft be aiding anda- 
betting at the Faft, or ready to afford affiftance if necef- 
fary. And therefore if A. happeneth to be prefent at a 
Murder for Inftance, and taketh no Part in it, nor endea- 
youreth to prevent it, nor apprehendeth the Murdjer'er, 
nor levyeth Hue and Cry after himi this ftrange Beha- 
viour of his though highly criminal^ will hot of itfelf 
render him either Principal or Acceffary. 

I would be here underftood to fpeak of that Kind of 
Homicide amounting in Conjlru^ion of Law to Murder, 
which isufually committed openly and before Witnefles. 
For in the Cafe of Affaflinations done in , private j to 
which Witneffes who are not Partakers in the Guilt are 
very rarely adnriitted, the Circumftances I have mention- 
ed may bie made ufe of againft if* as Evidence of Cob- 
fent and Concurrence on his Part; and in that Light 
iiould be left to the Jury, if he be put upon his Trial. 


SECT. 
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i CHAP, 

SECT. 6, But if a FaS amounting to Murder J, 

fcoiild be committed in Profecution of fome unlawful SECT. 6. 
f, PurpofCf tbou^ it were but a bare Trefpafsj to which A, 
in the Cafe laft flated had confented, and he had gone in 
order to give Afliftarxe, if Need were, for carrying it in* 
I to Esecutionj, this would have amounted to Murder in 
him, arid in every Perfon prefent and joining with him.Keil, iiS. 
The Law would be joft the fame though the Party flain 
liad been an utter Stranger and had taken no Part on either 
'. Side, but had come with a friendly Intention towards 
h both, arid to accommodate Matters between them. 
[' It is true here might be no fpecial Malice againft the 
[ Party flain, nor deliberate Intention to hurt him ; but if 
I the FaQ was committed in Profecution of the original 
[ Purpofe mbich was unlaw fuU the whole Party will be in- 
volved in the Guilt of him who gave the Blow. For in 
i Combinations of this Kind the mortal Stroke though 
given by one of the Party is confidered in the Eye of the 
Law and of found Reafon too, as given by every Indivi- 
dual prefent and abetting. The Perfon adually giving 
the Stroke is no more than the Hand or Inftrument by 
V^hich the others ftrike. 

And therefore where the IndiSment charseth, that A, i . Haie 43 7, 
gave the mortal Stroke, atrd that B. and C were prefent 463. 
aiding and abetting; if it cometh out in Evidence that B.^- f^^le 344, 
was the Pterfon who gave the Stroke, and that A. and C.34S« 
were prefent aiding and abetting, they may be all found 
guilty of Murder orManfllughter at Coramon-I^w, as 
Circumftances may vary the Cafe. The Identity of the 
Perfon fuppofed to have given the Stroke is but a Cir- 
cumftance and in this Cafe a very immaterial one, thi 
Stroke of one is in Confideration of Law the Stroke of 
all. But in a Profecution on the Statute of Stabbing it 
is otherwife for a Reafon I have already given. 

SECT. 7.Ihavebywayof CautionfuppofedthattheSECT 7. 
Murder was committed in Profocution bJ Jome unlawful 

Furpi^Jfi, foiae common Defign in which the combining . 

Parties were united, and for the efFefling whereof they 

badafibmbted. For unlefs this fllall appear though the 

Perfon 
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C H A ?. Perfon giving the mortal Blow may himfelf be guilty o^ 
J Murder, (he may poflibly have conceived Malice ugainft 

theDeceafed and taken the Opportunity which the Con- 
fufion of a Croud orDarknefs of the Night afford to ex- 
ecute his private Revenge,) he, I fay, may be guilty of 
Murder, or if it were upon a fudden Quarrel, of Man- 
flaughter ; and yet the others who came together for a 
• . . . . different Purpofe will not be involved in his? Guilty ArA 
KciL III. therefore in Plummer'sC^fe this Circurnftarice not being 
found by the fpecial Verdift, lior any other FstGt found 
from which the Court could with Ceftaihty draw the 
Concl'jfion that the Gun was difcharged in Profecution 
oi the Defign in which the Gaug was united, Plummer 
was difcharged. - 

In that Cfife the Verdia ftatfed, that Plummer and his 
Accomplices were aflembled in order to tranfportWool of 
the Growth of England to France contrary to the Statute. 
That an Officer of. the Crown duly authorized for that 
Purpofe met and oppofed them. That during the ScuiSe 
which enfued a Gun was difcharged by one of the Offen- 
ders, and John Harding one of the fame Gang was killed i 
The Queftion was, whether iV^wm^r and the feft of his 
!l^arty were guilty of this Murder.^ 

It was agreed by the CourtjT tft> that had the King's 
Officer or any of his AflTiflants been killed by the Shot^ 
it would have been Murder in all the Gang, sd. That 
had it appeared that the Shot was levelled at the OflScer 
or any of his Affiftants, this likewife would have amount- 
ed to Murder in the whole Gang, though an Accomplice' 
of their own happened to be killed^ For the Malice 
Egreditur Perjonanu But this Faft liot having been cer- 
tainly found, the Prifoner was difcharged. 

I take it that the Point on which the Cafe turned was 
trhis, it did not appear from any of the^FaSs found that 
the Gun was difcharged in Profeeutian of the Purpofe for 
which the Party was affembled. But had it been pofitively 
found that it was difcharged againft the P/fic6r or his At- 
fiftants,* the Court upon this finding iffight without in- 
troaching on the Province of the Jury have prefiim^ 
that it was difcharged in Profecution of their original 
l^urpofe. In Cafes fo circiimftanced, Res ipfa loquitur. 

A, beat- 
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I ^ A, beat a Conftable in the Execution of his Office, CHAP. 
I out Company inlerpofing they were parted and he de- I. 

' fifted. B. a Friend of A. rufhed fuddenly in and took MS. Tracy.' 
I vp the Quarrel, and fell upon the Conflable who in the 
; Struggle was killed, A, having not being at all engaged 
; ^fter they were parted. It was held by Holt and Rokehy 
* ^t Hartford Aflizes Murder in B. but that A. was inno- 
; cent. For it did not appear that A, and B. hzd previouf- 
r iy agreed upon offering any Violence to the Conftable, 
i; or toobftru^ him in the Execution of his Office. The 
\ Murder, wais not committed in Confequence of any un- 
\ lawful Combination between them. 
; Three Soldiers * went together to rob an Orchard,* 
; two got upon a Pear-Tree and the third flood at th^ 
Gate with a drawn Sword in his Hand. The Owner's 
Son coming by, collared the Man at the Gate and afked 
^ him what Bufinefs he had there, and thereupon the Sol- 
dier ftabbed him. It was ruled by Holt to be Murder 
Tn him, but that thofe on the Tree were innocent. 
They came to commit a fmall inconfiderable Trefpafs, 
and the Man was killed upon a fudden Affray without 
1 their Knowledge. " It would, faid he:, have been other- 
** wife if they had all come thither with a general Refo- 
, " lution againji all Oppofers,^'* . ... , 

This Circumflance I think would have fliewn that 
tlie Murder was committed in Profecution of their ori- 
ginal Purpofe.' But that not appearing to have been the 
Cafe, thofe on the Tree were to be confidered as mere 
TrefpafTers. Their Offence could riot be conriefled' 
"^ith that of him who committed the Murder. 

SECT. 8. A general Refoluiion againfl all OppoferSjgECT. ft 
^li'dther fuch Refolution appeareth upon Evidence to 
Rave been aftually and explicitly entered into by the Con- 
federates, or may be reafonably colIeQed from their Num- 
t)er. Arms, dr Behaviour at or before the Scene of Afiion,' 
fuch Refolutions fo'proved have always been confidered as 
, flrong Ingredients in Cafes of this Kind. And in Cafes of 
' Homicide cbihmitted in doivfequence of thern, every Per- 

* Bdtumy Lent Affixes 1697. MSS. Denton and Chappie. 
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CHAP, fon prcfent in the Senfe of the Law when the Homicide 
j^ hath been committed, hath been involved in the Guilt of 

him that gave the mortal Blow. 

The Cafes of Lord Dacres * mentioned by Hatey and 
of Pudfey reported by Cromptori and cited by Hahy turned 
upon this Point. The Offences they refpeSively flood 
charged vf'nh. as Principals were committed far out of 
their Sight and Hearing; and yet both were held to be 
prefent. It was fufficient that at the Inftant the FaQs 
were committed they were of the fame Party and upon 
the fame Purfuil, and under the fame Engagement and 
Expeftation of mutual Defence and Support with thofe 
that did the Fads. 

But a. B, and C. ride out together with Intention to 
rob on the Highway. C. lakcth an Opportunity to quit 
the Company, turneth into another Road, and never 
joineth J, and B. afterwards. They upon the fame 
Day commit a Robbery. C. will not be confidered as 
I. Hale 537. ^^ Accomplice in this FaQ. Pofllbly he repented of the 
Engagement, at lead he did not purfue it. Nor was 
there at the Time the FaS was committed any Engage- 
ment or reafonable Expedation of mutual Defence ancT 
Support fo far as to afFed him. 

SECT. 9. SECT. 9. With Regard to Affemblies of this 
Kind where the whole Party may be involved in the 
Guilt of one or more, I have already fuppofed that fuch 
Affemblies were formed for carrying fomc common Pur- 
pofe unlawful in itfelf into Execution. For iJF the origi- 
nal Intention was lawful and profecuted by lawful Meant 
and Oppofition is made by others, and one of the oppof- 
ing Party is killed in the Struggle ; in that Cafe the Per- 
fon actually killing may be guilty of Murder or Man- 
flaughter as Circumftances may vary the Cafe. But the 
Perfons engaged with him will not be involved in hit 
Guilt, unlefs tbey a^ualiy aided or abetted him in tbe 
Fa8. For they affembled for another Purpofe, 'tubich 
was lawfulf and confequently the Guilt of the Perfoa 

♦ I. Hale 43^. Crom, 34. a. b. i, Hale 534. See i. And, 
116. the Cafe differently reported. 
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aSually killing cannot by any FiQion pf Law be carri- CHAP. 
cd beyond their original Intention. J^ 

^ I . Hale 444, 
- SECT. 10. I will now proceed to another Point 445. 

falling naturally under this Head touching Aiders andSECT. idi 

Abettors prefent at the Fad. 

It is admitted and cannot be denied that thofe Perfons 
are to fome Purpofes confidered as Principals in the Fe- 
lony, but Principals in the fecond Degree. Whether 
to all Purpofes and in all Cafes they are fo confidered 
deferveth fome further Enquiry. 

• For with regard to new Felonies created by Statute$ 
which take away Clergy from tliofe who ftiall be guilty 
in fuch Manner and under fuch Gircumftances as are 
therein particularly Tet forth, without exprefs mention ' 
of Aiders and Abettors or any Words which manlfejlly ex^ 
tend to /i&^/w, whether mere Aidefe and Abettors, (hall 
likewife in the Conftrufiion of fuch Statutes be oufted, 
is a Point which I conceive deferveth great Confidera- 
tjon. And the Queftion J conceive will turn, not bare- 
ly upon any general Rules of Law touching Aiders and 
Abettors, but upon the fpecial penning of the feveral 
Statutes, and the Rules of Law which enter into the! 
Conftruaion of them. ^ - 

.Cases without Nuriiber may be cited to (hew in ge- 
neral, how extremely tender the Judges have been in the 
'Conftruaion of Statutes which take away Clergy ; fome- 
. times even to a Degree of Scrupulofit)fi excufable only , 
in Favour of Life. 

I will confine myfelf to a FeSV^ which I take to be 
more appofite to the prefent Queftion in order to (hew^ 
how with regard to the Allowance or Non- Allowance of 
^l^rgy^ they have carefully diftinguiflied between the 
Cafes of Principals in the nrft and fecond Degrees, the 
aSijal Perpetrators aiid mere Aiders and Abettors. 

In the Cafe of the King againft Page and Harwood up- 
on the Statute of Stabbing, which enaSeth that « If any Allen 4J; 
** Man ftiall ftab or thruft^'-^thefe Defendants were pre- Stiles 86. 
fent aiding and abetting a third Perfon not named by the 
Reporters, who in FaSt did make the Thruft and was de- 
hied his Clergy. But the Defendants though agreed to 
have been Principals in Manftaughter at Common-Law 

Z 2 were 
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CHAP, ^crc admitted to their Clergy. For, faith the Report] 


€€ 
€€ 


1. Hale 527. 
528. 537. 


j^ ** though in Judgment of Law every one prefent an] 

aiding is a Principal, yet in the ConftruSion of thi 
Statute which is fo penal it (hall be extended only tj 
fuch as really and a^ually made the Tbrujl'j not to tboj 
IV bo in Conftru^ion of Law only may be J aid to make it}. 
This Cafe is cited with Approbation by Hale and 
Holtj and was never yet dented to be Law. ♦ 

The fame Rule of ConftruSion prevailed in the Ca| 
oi Evans and Finch upon the Statute of the 39. Eliz, 
gainfl Robbery in dwelling- Houfes.f They both pi 
up a Ladder againfl: tha Chamber- Window, E'oans opei 
ed the Window, got into the Chamber and dole 40 1 
Finch flood on the Ladder in the View of Boaniy faw hii 
in the Chamber, afTifted in the Robbery, and had a Shai 
of the Booty, but did not enter the Chamber. And ui 
that Account alone he though plainly a Principal prefenj 
and abetting had his Clergy, and Evans had Judgment ol 
Death. 

For faith Hale after citing this Cafe « it muft be 
Stealing in the Houfe. And therefore he that (keah 
eth or is Party to the Jlealing being out of the Houfe is 
not oufted of his Clergy, 

Thus the Law flood with regard to this Statute, and^ 
to 5. 6. E. 6. againfl an Offence of the like Kind,*till by- 
3. 4. W, M. Aiders and Abettors were exprefly oufled. 
The fame Rule of Conflruftion did always govern 
and doth to this Day govern in the Cafe of Larceny clam, 
i^ ffcrete a PerforJ^ upon a Statute of 8th of £//z. The 
Perfon who aSually pickeih tfe Pocket is oufled, not he 
who is prefent aiding and abetting. Though without; 
fome Accomplice ready at Hand to take ofF the Booty, 
I. Hale 520, this Sort of Theft feldom fucceedeth. for, faith HaU 
this Statute Jball be taken literally, 

I will now apply thofe Cafes which I think have hither- 
to flood the Tefl and Criticifm of all fucceeding Times, 
to the prefent Queflion. Page and Harwood vreve undoubt- 
edly Principals in the Manflaughter, the Thrufl made by 

* See I. Hale ^6S. and other Places. And the Cafe of the 
Queen againii Whijiler reported Salk, 542. Far, 129. 3. 
Lord Raym. 8^2. 

t Cro. Car. 473. cited likewife by Holt \xx- Whijiler' z Cafe, 

him 
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him who was deftied his Clergy, was in ConftruQionof CHAP* 
Law made by every Man prefent and abetting. Fincb ^ 

was likewife a Principal in the Robbery, the Entry of 
Evans was in Conftru6lion of Law the Entry oi Fincb.. 
It is fo held every Day in the Cafe of Burglary at Com- 
mon-Law, where an aSual Entry of fome Kind or o- 
ther is equally ncceffary. Why therefore did not a con- 
ftru6tive Thruft in one Cafe and a conftruQive Entry in 
the other, operate fo as to ouft the Accomplices prefent 
and abetting of Clergy ? The Reafon is plain and hath 
been already hinted at, the Judges were upon the Con- 
ftruQion of Statutes very penal, which were to be taken 
literally and ftridly ; Aiders and Abettors are not named 
or defcribed, and therefore could not as they conceived^ 
be brought within the Statutes. 

SECT. II. The ConftruSlon which hath been con-SECT, ^i. 
ftamly put upon the Statutes ouding Clergy in Murder, 
Robbery, Rape, and Burglary hath been different. Aid- 
ers and Abettors prefent have been always oufted* and I 
admit they ought to be fo. 

The fame ConftruQion hath been put upon the Sta- 
tute againft Buggery. 

But thefe Cales widely differ from thofe I have cited* 
In thofe. Aiders and Abettors are not once named ; nor 
Are they defer ibed by any Terms importing tbat tbe LegiJlU'" 
ture intended to ouji them. In the others^ the Legiflature 
hath made ufe of Terms which at the Time of making 
the AQs and long before were well known to include 
them. 

*< No Perfon," faith the Ad of £. 6., " That hath i. E.6.C. 12; 
" been or ihall be convi^ed of Murder or Malice pre- 
" penfed — or of robbing any Perfon in or near the High- 
« way — Ihall be henceforward admitted to Clergy," 

" If, faith the Statute of £//z. any Perfon ihall fo*'-,8Eliz c. 7 
" tune to commit any felonious Rape, Ravifliment, or * 
" Burglary and to be found guilty — he (hall fuffer Death 
** without Benefit of Clergy." 

By thefe Statutes Clergy is taken away from the feve- 
ral Offences defcribed by legal technical Terms of wcll- 
inown Signification, Murder, Robbery, Rape and B«r- 
glary. 
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CHAP This Obfervation niay ppffibly be thought a little leo 
J * nice and critical. But critical as it may appear to com- 
mon Readers, it hath been countenanced by great Autho- 
rity;* and hath always had great Weight in Queftions 
touching the Allowance or Non-allowance of Clergy. 

One Inftance of this legal Nicety, if it muft be fo 
called, I will mention ; the Reader's own Obfervation 
hath I doubt not furniftied him with more. The Sta- 
tutes which take away Clergy from Perfons convi^ed of 
the Offences which are the Objefts of them, are well 
known not to have extended to Perfons outlawed, {land- 
ing mute, challenging peremptorily above the legal 
Number, or not anfwering direQIy to the Charge. This 
great Defed, owing to mere Oversight or Inaccuracy of 
Expreffion, the Judges have never attempted to cnre— 
But the Legiflature hath by many fubfequent A6ts which 
need not be particularly cited, interpofed and applied the 
proper Remedy, - 

And if a Statute hath happened to ufe the Words con- 
vi^ed iy Ver,dict, the Cafe of a Confeffion hath like- 
^ife been confidered as Cajus omijfus. For Statutes rak- 
jog away Clergy ma&$ (ay all the Books, in th^ Con- 
ilrudion of them be literally and ftridly purfued. On 
the other Hand where the Statute taketh away Clergy 
from the Offence generally without other Grcumjiance, 
it is taken away from the Offender under every Circum* 
fiance in which this Cafe may be confidered. 

But this Point will not reft here. For let me a£k, who 
are declared to be the Objcfis of thefe AQs ? Perfoni 
convi^edoi Murder, Robbery, Rape, or Burglary. And 
•who at the Time thefe Statutes were made were liable to 
be convi3ed as Principals in thofe Offences, and were 
univerfally known to be fo ? undoubtedly Aiders and A* 
bettors prefent. Confequently they fall within the Let- 
ter of the Ads and muft be the Objefts of themi 

So with regard to Clergy in the Cafe of Buggery, it it 

taken from the Offence under a Term of certain wclU 

ig. H. 8. c. 6. known Import and/rcw all Perfons offending therein, **ForT 

l^evived by u afmuch as there is no fufficient condign Piiniihmeot for 

5* ^^^^* ' 7' « the deteftable Viceof Buggery with Mankind or Beaftjf 

* See Lord Holth Argument in IVbiftler'^ Cafe cited bc- 
fojt as reported by Lord Raymond and farrefly^ 
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*< Be it enaaed that the fanie Offence (hall from hence- CHAP. 

** forth be adjudged Felony. And that no Perfon offend- J^ 

*' ing in any fuch Offence, fhall be admitted to his Cler- 

** gy." Thefe Words, offending in fucb Offence^ are 

large enough to include the Cafe of every Perlbn prefent 

and aililhng at inch a Scene of deteftable Lewdnefs ; and 

probably were chofen by rhe Legiflature for that Pur- 

pofe. As the \Nov^PerJon was in Lord C(3^<?'s Opinion, 3* I"^- 59* 

in order that both Sexes offending in that Offence might 

be included. 

SECT. 12. I have already fliewn that according tosECT. 12. 
our oldeft W^riters, Aiders and Abettors prefent were con- 
sidered not as Principals, but as Acceffaries at the Faft. 
And have endeavoured to account for the IntroduSion of 
the Rule as it is now fettled, that they are all Principals. 
The fole Motive to this Alteration feemeth to me to 
have been that Aiders and Abettors prefent might be 
brought to their Trials while the Fafik was recent and 
moft capable of Proof, though the a8:ual immediate Per- 
petrators ftiould not be then amefnable. And lam great-? 
]y ftrengthened in this Opinion by what is difclofed in 
the Cafes already cited to this Point from the Year Books;, 
and thofe added in the Margin * wherein this Matter 
caine under Confi deration. The Perfons v/ho gave the 
mortal Woimds, for they were all Cafes of Murder, were 
fled from Juftice, and only the Perfons prefent and abet- 
ting amefnable. And probably in the other Cafes t the 
Faft might be fo, though the Reporters are filent as to 
that Circumftance. 

For I am very clear that theDiftinSion between Prin- 
.cipals and Acceffaries of any Kind did not at the Time 
the prefent Rule was eftablilhed affed the Life of the Far* 
iy upon a Conyi6):ion ; fince as I have elfewhere ftiewn, 
all were at that Time alike liable to fuffer Death, from 
the Principal in the firft Degree to the Acceffary in the 
loweft. Unlefs the iPrivilege of Clergy, which in thofe 
Days was founded folely on the clerical Funftion or Ca- 
pacity of the Delinquent^ interpofed. 

But in the Conftruaion of Statutes which take away 
Clergy, the Queftion at prejent whether Principal or 

* 25. -B. 3. 44. b. zi. B, 4. 71. a. 
t 4. H, 7, i8. a. 13. H. 7. 10. a. 
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CHAP. Acceflary, is a Matter of extreme Confequence to the 
f Prifoner, it is Life or Death to him. And had a Depar- 

ture from the antient Rule fo far afFe6led the Prifoner^s 
Life upon a Conviftion, I am perfuaded the Judges 
would ftill have adhered to it, notwithftanding thelncon- 
veniencies I have mentioned ; 'till the Legiilature fhould 
have thought proper to interpofe and provide a Remedy. 
This Obfervation may pofllbly fcrve to determine 
the Extent of the prefent Rule, and at the fame Time 
to evince the Wifdom and Equity of the Refolutions in 
the Cafe of Fage'sLnd Harwood and the others before 
cited. The Judges admitted the Rule, that all prefent 
and abetting are Principals^ in it's due Latitude : but did 
not extend it in all ii*s pojpble Confequence s^ to the Quef- 
tion touching the Allowance or ^Ion-Allowance of Cler- 
gy. A Queftion which did not exift, nor could poflibly 
be in Contemplation, in the Light we confider it, at the 
Time the Rule was eftabliflied. ...... 
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of Acceffaries in Felony. 

iSECT. I. SECT. I. THAVE already obferved that the Of- 

• \^ fence of the Acceflary though difFerent 
from that of the Principal, is yet in Judgment of Law 
conneded with it and cannot fubfift without it. And 
that in confequence of this ConneSion the Acceflary 
iTiall not without bis own Confent be brought to Trial 'till 
the Guilt of the Principal is legally afcertained by the 
Convifiion or Outlawry of i/w, unlefs they are tried to- 
gether ; and that in this Cafe the Jury (hall be charged 
to enquire firft of the Principal ; and if they are fatisfied 
of his Guilt, then of the Acceflary. But if the Princi- 
pal be not guilty, both muft be acquitted. 

These Rules are plain and univerfally acknowledged, 
and require no further Proof or Illufl:ration. 

The old Books carry thefe Rules niuch further than 
the Law in it's prefent State will admit of. For if a Man 
had been indifilcd as Accel&ry in tbefame Felony to feveral 
* Pcnons, 
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Perfons, he could not have been arraigned 'till all the G H A P. 
Principals were convi6led and attainted; but that Point |[^ 

hath long been orherwife fettled. For as the Law now 
ftandeth, if a Man be indidcd as Acceflary to two oFq^ Qq^ u^, 
more, and the Jury find him Acceffary to one, it is a 
good Verdi 6b and Judgment may pafs upon him. 

Akd .therefore the Court in their Difcretion may ar-i. Hale 624. 
raign him as Acceffary to fuch of thePrincipals who are 
conviSed ; and if he be found guilty as Acceffary to 
them or any of tbeniy Judgment (hall pafs upon him. 
But on the other Hand, if h^ be acquitted, that Acquittal 
will not difcharge him as Acceffary to the others. And 
when they come in and are conviSed and attainted, or 
if Judgment of Outlawry paffeth againft them, he may 
be arraigned de novo as Acceffary likewife to them. 
** Though, faith Hale, it is the fafer Courfe to refpite 
•** the Arraignment of the Acceffary 'till all appear or 
;" are out-lawed." 

This Caution he feemeth to ground on the Rigour of 
.the Common -Law in the Cafe of an Appeal, But in his 
cd Vol. he diftinguifheth between that Method of Profe- p. *o'. 
cution and an IndiQment. In the former the Appellant 
Was obliged to prove the Defendant Acceffary to all the 
Principals, in Manner as be bad counted againjl bim. But 
in the Cafe of an Indiftment, that Method oF Profecution 
«being at the Suit of the Crown, he thinketh it fufBcient 
that he be found Acceffary to any of the Principals. 
And to this Purpofe he citeth the Authority I have juft 
cited from 9th Coke, He was plainly of the fame Opi- 
nion, when he compiled his Summary. Sum. 222. 

I have already faid that notwithftanding the Connexion 
between Principals and Acceffaries, yet in Confideration 
of Law their Offences are quite different. And for that 
Reafon I prefume it is that if A, be indiSed as Principal 
and B, Acceffary, and both are acq-iitted, yet B, may be i. Hale 625. 
indiSed as Principal in the fame Offence, and his former 
Acquittal is no Bar. On the other Hand, it feemeth to 
be agreed, upon wbat grounds I know not, that if yf. be in- 
dided as Principal and acquitted, he cannot be afterwards 
indited as Acceffary before the FaS. *« For,'' fay fome, 
;* // // infubjlance the fame Offence.^^ Others, " if a Man Keil. 25, 26, 

** inciteth 
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CHAP. ^* Jnciteth to the Offence, He is QuoDAuMoDOguH- 
In Foro Ccsli this is true. In the Sight of God Ahah 
was the a6tual Murderer of Nabotb, " Haft Thou, 
♦* faith God to him by the Prophet, killed and alfo taken 
** Pofleflion, — ^In the Place where Dogs licked the Blood 
** of Nabothi (hal! Dogs lick thy Blood, even thine.'* 
And in the Cafe of Uriah, God by another Prophet faith 
to David J *< Thou haft killed Uriah the Hittite with 
** the Sword, — with the Sword of the Children oi Amman 
" Thou haft flain him." 

But is it alfo true in Foro SacuJi^ By no means. For 
in the Eye of the Law the Offences of Principal and Ac- 
ceffary jpecifically differ, and fall under a quite different 
p, ^5. 26. Confideration. I'he Point in the Cafe reported by Keif- 
ing, which was of an Acceffary after the Fa£i, was at 
length fettled upon found Principles of Law andReafon. 
But the Reafoning upon that Cafe founded on a Diftinc- 
tion between what preceded or was fubfequent to the 
Fa£i is, I confefs, too refined for my Comprehenfion ; 
and probably will continue fo, 'till I can remove amient 
Land-Marks, and forget the legal Diftinftion between 
Principals and AcceffariJ^s, and every Principle of Law 
founded on it. For if the Offences of the Principal and 
Acceffary do in Confideration of Law fpedfically differ; 
and if a Perfon indited as Principal cannot be conyiSed 
upon Evidence tending barely to prove him to have been 
an Acceffary before the Fa6l, which I think muft be ad- 
mitted, I do not fee how an Acquittal upon an Indid^ 
ment could be a Bar to a fecond for an Offence fpccifr 
cally different from it. In the Cafe t firft fiated it was 
»o Bar, why therefore in the fecond ? 

This I offer as a Doubt of my own, which is fuhmit' 
ted to the Opinion of the Learned. 

SECT. %. SECT. 2. There wereat Common-Law fomc oticr 
Rules touching the Connexion between Principals aad 
Acceffaries not, I doubt, perfeSly well founded. For if 
the Principal ftood mute of Malice, or challenged pe- 
remptwily above the legal Nunxber of Jurors ; or refijfed 
tp anfwer direSly to the Charge^ the Accefliary could not 

have 
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have been put upon his Trial, becaufe^ fay the Ipooks,/^^ C H A P. 
Principal was not attainted. - Thele Rules feem not to \\ 

have been founded in the fame natural Juftice or found 
Policy as thofe I firft mentioned. 

It would I think have been extremely difficult for a 
common Underftandjng itnpra^ijed in artificial Reafoning 
to have difcovered that the mere Obftinacy of one incor- 
rigible Offender, an Obftinacy too that expofeth him to 
the fevereft capital Punilhment the Law knoweth of, 
fhould by Appointment of the fame Law flop the Courfe 
of Juftice againft another. That the Acceflary who 
frequently is the Leader, Contriver, and real Principal 
in the Villainy, ftiould he permitted to bid Defiance to 
the Juftice of the Kingdom; merely bec^ufe the Inftru- 
inent employed by him cannot be prevailed upon to de- 
py the Charge, and put himfelf upon a le^al 1 rial. And 
yet this was the Cafe with regard to Felony 'till the 
Statute of the ift of Q^A^ne interpoied and provided agg^ j /\j^n. 
Remedy. . ^^^ -^ ^ 

With great Submiflion to the Wifdom of Superiors, 
I think the Remedy in this Cafe might have been carried 
fotnething further. The Mifchief at that Time in Con- 
templation was that the Principal not haying been con-r 
vi^ed or attainted, no Trial could be had in order to the 
Convi£tion of the Acceffai y. This Miichief the Statute 
hath provided for. But had it enacted at the fame Time 
that in ihefe Cafes the Charge ftiould be taken pro Con'- 
fejfo ; and that the like Judgment Ihould pafs npon the 
Defendant as upon a Felon convift by Verdi6: or Con- 
fcflion, in that Cafe the Remedy, befides meeting effeSu- 
^lly with that fingle Mifchief, would have been better 
adapted to the Cafe confidered in every other Light * 

In all Cafes of high Treafon, if the Detendant ftandT 
eth mute of Malice, or refufeth to anfwer directly to thc^ 
IfjdiSment, this amounteth to a Convidion ; and accord- 
ingly Judgment as in Cafes of high Treafon is given. And 
this Judgment induceth a Corruption of Blood, and all 
the Forfeitures and Difabilities confequent upon it. This 
hath not, that I know of, been complained of as any liard- 
Ihip ppon the Criminal ; nor can it be conAdered in that 

* II. iz. ^. 3. c. 7. S. 6. the like Provifionniade in the 
Cafes provided for by that A£t. 

Light ' 
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CHAP. I-»ght. For it is nothing more than a legal Prefumptl- 
]f on in Advancement of Juftlce, that the Charge 'ujbich the 

Criminal will not denjy and put into a legal Method &f 
Trial y is founded in Truth, 

But I find I am now getting out of my Sphere, and 
•therefore I will not enlarge. 

The Cafes of admitting the Principal to Clergy, or his 
.obtaining a Pardon after Convi£lion and before Attainderj 
are likewife provided for by the Statute I laft cited. The 
Acceflary may be brought to Juilice notwithftanding the 
Principal hath been fo dealt with. And very proper was 
.this Provifion. For in the Scale of found Senfe and fub- 
Hantial Juftice the only Queftions in which the Acceflary 
,can have any Concern^ in common with the Principaly are, 
whether the Felony was committed, and committed by 
the Principal. Thefe Fafts the convidion of the Princi* 
pal hath eftablifhed with Certainty, a/ leajl fufficient to pui 
the Accejfary to his Anfwer, And therefore in what Man- 
.ner the Principal may have been treated after his Cop-^ 
yi£iion^ feemeih to me to be a Matter perfeQIy foreign to 
the Queftion whether or when the Acceifary (hall be 
^brought upon his Trial ; whatever Notions oiCongruity 
and Proportion in Point of Punifliment, founded in th« 
Connexion bctweep them, may have been formerly, cr- 
itertained. 

;5£CT. 3. SECT. 3. At a Conference among the Judges upca 
the Cafe of M* Daniel and others before reported, a gene- 
ral Queftion was moved how far and in what Cafes the 
Accefiary may avail himfelf of the InfufBciency of the 
Evidence in Point of Fa6l, or of the Incompetency of 
Witneffes in Point of Law, produced againft the Princi- 
pal. And in what Cafes he may be let in to fliew that 
the Fa6ts charged and proved againft the Principal do 
pot in Jiidgrhent of Law amount to Felony. There was 
in that Cafe no Occafion to enter far into thefe Quefti- 
ons ; fmce the Fa3s upon which the Point of Law thea 
under Confideration muft neceflarily turn, were all found 
by the fpecial VerdiS. The general Qjtieftion wai 
therefore waived. 

However, I will now fubmit to Consideration a few 
Things which have occurred to me upon it. * 
"* ^ ■ . ' If 
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If the Principal and Acceflary are joined^ in one Indifl- C H A Fi 
ment and tried together, which I conceive to be the moft J[^ 

eligible Courfe where both are artiefnable, there is no 
room to doubt whether the Acccfiary may not enter into 
the ftfll Defence of the Principal; and avail himfelfof 
every. Matter of FzSt and every Point of Law tending 
to bis Acquittal. For the Acceflary is in this Cafe to be 
confidered asPart/ceps in Lite> and this Sort of Defence 
neceflarily and directly tendeth to his own Acquittal. 

This is too plain to admit of further Enlargement. 

When the Acceflary is brought to his Trial after the 
Convidion of the Principal, it is not neceflary to enter 
into a Detail of the Evidence on which the ConviQ:ioil 
was founded. Nor doth the Indi6l"ment aver that the 
Principal was in Fad guilty. It is fufficient if it reciteth 
with proper Certainty the Record of the Conviction, 
This is Evidence againfl: the Acceflary fufficient to put 
him upon his Defence., For it is founded on a legal Pre- 
emption that every Thing in theformer Proceeding was 
rightly and properly tranfaSed. But a Prefumption of 
this Kind mufl:, I conceive, give way to Fads manifeftly 
and clearly proved. As againfl: the Acceflary the Con- 
tiftion of the Principal will not be conclufive ; it is as to 
him Rei inter alios a^a. 

And therefore if it fliall come out in Evidence upon 
the Trial of the Acceflary, as it fometimes hath and fre- 
Cfuently may, that the Ofi^ence of which the Principal 
Was convided did not amount to Felony in him, or not 
to that Species of Felony with which he was charged, the 
Acceflary may avail himfelfof this, and ought to be 
acquitted. This was the Cafe of M^ Daniel and others 
lately cited. The Youths who were convided of the 
Robbery being totally ignorant of the Confpiracy menti- 
oned in the Report of that Cafe, took no Advantage of 
it ; and were conviQed upon full legal Evidence. But 
when the whole Scene of Villainy came to be difclofed 
iipon the Trial of thofe Mifcreants, they were difcharged 
from that Indlftment upon this Angle Objeftion, that 
the Ofi^ence of the Principals did not in the Eye of the 
Law amount to Robbery. 

If this Opinion was well founded in Point of Law, and 
ihall ftand the Tefl: of future Times, as I think it will, 
every other Perfon in the like Circupnftances may upon 

his 
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C H A p. l^is Trial avail himfelf of it, and will be intitled to a Ver- 
jj. di^ of Acquittal. 

I will by Way of Illuftration put another Cafe. A, i$ 
indifted for dealing a Ciijantiry of live Fifti the Property 
of B. A, pleadeth guilty upon his Arraignment, is im- 
mediately burnt in the Hand, and difcharged. At the 
next Seflions C is indi61:ed as an AcceflTary to jJ. in this 
Felony after the Fa6t, as the Receiver knowingly. A is 
produced as a Witnefs againfl him, and in the Courfeof 
his Evidence proveth that the Fifh were taken in a River 
of which B. had the foleand feparate Fiftiery, or in a 
large Pond upon the Wafte of B, Might not C., had he 
been fo advifed, have infifted that the Fifh being at their 
natural Liberty -<^. had no fixed Propei^y in. them, and 
confeqiientiy that the taking of them rn that State coM 
amount to no more than a bare Trefpafs? undoubtedly 
he might.* . 

Or let me fuppofe that the Principal is erroneoufly At- 
i . _ tainted, and thereupon the Acceflary is brought to his 
f. Hale 625. Trial, convided and attainted. The Attainder of the 
Principal i:s afterwards reverfed for Error. This reverf- 
2. R- 3' 21, g^h thg Attainder of the Acceflary. It is true it hath been 
^*' holden that the Acceflary cannot take Advantag;e of the 

Error by way of Plea, be cannot aver againft tKe Re- 
cord of the Attainder while it ftandeth rinreverfed. But 
Brooke^ perhaps the moft. judicious of all the Abridgeni 
after citing the Cafe> addeth. Judex tamen debet baberi 
Bro. Cor. Difcretionem et Mquitatem. The Acceflary ought to have 
* 7S* had a reafonable Time to procure, if poflible, a Reverfat 

of the Attainder. As where a Prifoner pleadeth a Char- 
ter-Pardon, which uponlnfpeSioti appeareth not toreacK 
his Cafe, the Courtj prefuming that the Cfow-n intend- 
ed an effeBual Pardon, will give him a reafonable Tim€ 
to obtain one. 

How far tfie Acceflary tan ai^ail himfelf in Point 6f 
FaQ: by (hewing that the Principal was totally itmoceot 
is a Queftion of more Difficulty and ihould be handled 

Xx \' * ^^^^»^^ *5 \\\!ity doth in his Summary fay that taking Fife 

I, Hale 511. in a Trunk, Net or Pond is Felony. But in the Work he la- 
tended for Publication he is exprcfs that Larceny cannot be 
committed of Fifh in a River or Pond, " If," faith he after- 
wards in the fame Page, " in a Trunk or Net, Larceny may 
** be committed of them." See to this Point Oiven 20. and 
9. Geo. I. which maketh it Felony under fome fpecia! Circum- 
flarrces.to Ileal .Fifh in a Po'^d 
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With great Caution. Becaufe Fa&s for the mod fart de- CHAP. 
pend upon the Credit of Witneffes; and when the Strength JJ^ 
and Hinge of a Caufc happeneth to be difclofed, as it may 
by one Trial, daily experience convinceth that Witneffes 
for very bad Purpofes may be too eafily procured. I will 
therefore before I offer my owft Opinion cite one or two 
Authorities which in my Apprehenfion are ftrong in Fa- 
vour of th« Acceffary'upon the Foot of the mere Inm^ 
tence of the Principal, 

I obferved before that the Acceffary may if he choof- 
cth it be brought to his Trial before the Conviftion of 
Attainder of the Principal. But in Cafe he be convi6l- 
cd, " It feemeth, faith Hale^ ncceffary to refpite Judg- 
" mcnt 'till the Principal be convifted and attainted. For i. Hale 62^. 
** if the Principal be after acquitted, that Convi£tion of 
** the Acceffary is annulled, and no Judgment oDght to 
" be given againft him." 

The Principal is outlawed, and thereupofi the Accef- 
fary is tried, conviSed, and executed. The Principal 
afterwards comcth in, reverfeth the Outlawry and plead- 
ifeth over to the Felony, and upon Trial is acquitted, p . ,^ 
This, faith Coi^f, reverfeth the Attainder of the Acceffary.^' ^^' ^^^ 

I have already premifed that in order to conviS the 
Acceffary it is nof neceffary to enter into the Detail of 
the Evidence upon which the Principal was con\ndcd ; 
and have offered fome Reafons for my Opinion. Ano- 
ther weighty Reafon occureth, which it will be fufficient 
juft to mention. The Witneffes againft the Principal 
may be dead, or not to be found, when the Acceffary is 
brought upon his Trial ; efpecially after a long Interval' 
between the Trials. 

But ftill if it (hall manifeftly appear in the Courfe of 
the Acceffary's Trial, that in Point of Fad, (the Point 
rf Law where the legal Prefumpiion is equally ftrong 
againft the Acceffary I have already fpoken to^) if I fa/ 
it ftiall appear that the Principal was innocent, common 
Juftice feemeth to require that the Acceffary (hould be 
acquitted. A, isconvided upon Circumftantial Evidence>' 
ftrong as that Sort of Evidence can be, of the Murder of 
B. C. is afterwards indiSed as Acceffary to this Murder ; 
and it cometh out upon the Trial by inconteftable Evi- 
dence 
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CHAP, dc^ce that B. is dill living. Lord Hale fomswhere men- 
Jj^ tioneth a Cafe of this Kind, is C. to be convi<a:ed or ac- 

quitted ? The Cafe is too plain to admit of a Doubt. 
Or fuppofe B, to have been in Fa6k murdered, and that 
it fliould come out in Evidence to the Satisfa^hn of the 
Court and Jury that the WitnefTes againft A. were miftak- 
en in his Perfon, a Cafe of this^Kind I have known, that 
if. was not nor could poflibly have be^n prefent at the 
A Murder. ... 

It muft be admitted that mere allhi Evidence lieth 
tinder a great and general Prejudice, and ought to be 
heard with uncommon Caution. But if it appearethto' 
. be founded in Truth, it is the beft negative Evidence 
that can be offered ; it is really pofitive Evidence,- which 
in the Nature of things neceffarily implieth a Negative. 
And in many Cafes it is the only Evidence ah innocent 
Man can offer. What in the Cafe I have put are a Court 
and Jury to do ? If fbey ate fatisfied upon tbi/ Evidence 
that A, was innocent^ natural Juflice and common Senfe 
■will fuggeft what is to be done in the Cafe of C. 

These, it may be faidf are ftrong Cafes, and /eWom- 
happen in Experience. I confefs they are ftrong, and for 
that very Reafon, fincc I am upon a SubjeSof feme De- 
licacy and which (houtd be treated with great Caution, f 
have made Choice of tbem. But if they prove that iff 
any Cafes whatfoever the legal Prefamptiou againil the 
AccefTary founded on the Convidion of the Principal 
may be repelled by contrary Evidence, they prove as 
much as I expeSed from them. The Rule is right, the 
Difficulty will lie in the Application of it to particular 
Cafes. How far it is to be carried to Cafes probably not 
equally ftrong, muft, all Circumftances duly weighed 
and confidered, be left to the Prudence, CircumfpeSion, 
and Abilities of the learned Judges before whom^hefe- 
veral Cafes may happen to come in Judgment. 

I forbear entering further into this Queftion. 
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CHAP. 

CHAP. III. 

4 ■ ' ■ 

Of Acceffaries befofe and After the Fa5l. 

IW I L L now briefly fubmit to Confideratipn a fev^ 
Things touching Acceffaries confidered under the 
welUknown Diftindion of Acceffaries before and after 
the Faa. . 

With regard to Acceffaries Before, I can add very- 
little to what hath been already faid in the Cafe of TCbe 
King againp M"^ Daniel and others Reported before. Sure 
I am> it will not become me to riepeat what Was then 
offered. And therefore I refier the reader to that Report, 
and the few Obfervations I have fubjoined to it. 

SECT. I. Much, hath been faid by Writers who SECT, u 
have gone before me, upon Cafes where a Perfon fuppo* 
fed to commit a Felony at the Inftigation of another hath 
gone beyond the Tenns of fuch InfHgation, or haih in 
the Execution varied from them. If the Principal to- 
tally and fubftantially varifeth, if being folHcited to com- 
mit a Felony of one' kind he ivilfull) and knowingly com- 
mitteth a Felony of anothei-. Be will (land finglfe in that 
Offence, and the Perfon folicitirig will not be involved 1. Hale 616, 
in his Guilt. For on bis Part it wias no more than 3617. 
fruitlefs ineffectual Temptation. The Faft cannot with 
any Propriety be faid to have been Committed under the 
Influence of that Temptation; 

SECT* 2. But if the Principal inSutftahce compli-SECT. i; 
eth with thie Teniptation, varying only in Circumftance 
of Time or Place, or in the Manner of Execution, in 
thefe Cafes, the Perfoh foUiciting to the Offeree will,, if 
abfent, be an Acceflary before the Fa£t, if prefent a Prin- 
cipal. For thefubftaiitial, the criminal part of theTemp- 
lation, be it Advice^ Conlmand, or Hire, is complied 
with. J. commandeth S; to rhiirdef C by Poifon, B, 
doth it by a Sword, of* other Weapon, or by any other 
Means. ^. iS acceffafy to this Murdcn For the Mur- 

A a def 
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C H A P. ^^' ^ ^* ^^ ^^^ ObjeS principally in his Contempk- 
ra uon> and that is effe&ed. 

S E C T. 3. S E C T. 3. So where tfee Principal goeth beyond the 
Terms of the Sollicttatioii».^m tb^ Event the Felony com* 
mitted was a prohabk Conjequence of what was ordered or 
advijed, the Perfon giving fuch Orders or Advice will bfi 
an Accefiary to that Felohy. J. upon fomct AfiFront giv- 
en by B. ordereth his Servailt to way-lay him and give 
him a found Beating; the Servant doth fo, and fi.dieth 
' of this Beating. JL is AcceiTary to this Murder. 

if. advifeth B. to rob C. he doth rob him> and in fo 
doing) either ii^pon RefiAance made, or to conceal the 
]Pa3t or upon any other Motite operating at the Time» 
of the Robbery, kilieth him. A, is AcceOary to this 
Murder. 

ORpf. foUicitcih B, to burn the Houfe of C, he doth 
it ; and the Flames taking hold of the Houie of Z>« that 
likewife is burnt. A. is Acceffary to the buri^ing of this 
Utter Houfe. 

These Cafes are all governed by one and the faAie 
Principle. The Advice, SoUiditation or Orders in Sub- 
fiance were purfued, and were extremely flagitious on 
the Part of if. The Events though polTibly falling out be- 
yond his original Intention, were in the ordinary Courfe 
pf Things the probable Confequences of what B. did under 
Ibe Influence J and at the Injiigation vf A. And therefore 
in the Juftice of the Law He is anfwerable for them. 

S E C T. 4, S E C T. 4. It hath been faid that if if. ordereth S. 
1. Hale 617. to kill C and he by Miflake kilieth D. ; or aiming his 
g. luft. 51. Blow at C. raiffeth him and kilieth D. if. will not be 
acc&flary to this Murder; *^ Eecauje it differetb in ^tbe 
<< Perfon?"* This is a merciful Opinion. But I cannot 
think that the Cafe of Saunders cited in fupport of it, 
doth warrant the Rule in the Latitude here laid down. 

It however fuggefleth a Point which may poflibly me- 
rit Confideration. B. in the Cafe put by the learned.Au- 
thors laft cited, is an utter Sir4nger to the Perfon of C 
if. therefore taketh upon him todefcribe.himhy his Sta- 
ture, Drefe, Age, Complexion, ^c ; and ^icquainteth B. 
when and where he may probably be met with. B. is 

punSual 
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punftoal at the Time and Place and D, b. Perfon pofSbly CHAP* 
in the Opinion of 5. anfwering the Defcription, unhap- Jjj^ 
pily Cometh by and is murdered^ upon a ftrong Belief on 
the Part of B, that this is the Man marked out for De- 
ilru3ion. Here is a lamentable Miftake> but who is an^ 
fwerable for it ? B. undoubtedly is, the Malice on his 
Part Egreditur Perfonam, And m^y not the fame be faid 
on the Part of A, ? The Pit he with a Murderous Inten- 
tion dug fot- C D. through his Guilt fell into and perifl*- 
ed. For B,, not knowing the Perfon of C, had no other 
Guide to lead him to his Preyj than the Defcription if* 
gave him. B. in followihg this Guide fell into a Miftake 
which it is great Odds any Man in his Circumfiaiices 
migHt have fallen into. I therefore, as at prefem advifcd, 
conceive that A was anfwer^ble for the Confequence of v 

the flagitious Orders he gave ; fmce that Confequence 
appeareth in the ordinary Courfe of Things to have 
been highly probable. 1 his Opinion I ground upon the 
Reafon of the Cafes ftated in the laft Sedion. 

SAt)NDERs*s Cafe referred to by the learned AuthorsPlowd* ^f^k 
Was no more than this. He with Intention to deftroy 
his Wife, by the Advice of one Archer mixed Poifon in - 
a roafted A^ple, and gave it to her to eat. She having 
eaten a fmall Part of it gave the Remainder to their 
tChild. Saunders at this dreadful Moment made a faint 
Attempt to have faved the Child j but confcious of the ^ 
horrid Purpofe of his own Heart, and unwilling to make ' 
his Wife a Witnefs of it, defifled; and flood by and faw 
the Infant he dearly loved eat the Poifon, of which it 
foon afterwards died« It was ruled without much Diffi- 
culty that Saunders was guilty of the Murder of the 
Child Upon the Reafons alrteady given. With Regard to 
Archer^ it was agreed by the Judges upon Conference, 
that he was not Acceflary to this Murder, it being an 
Offence he neither idvifed nor a(!ented to. The Judges 
however did not think it advifable to deliver him in the 
ordinary Courffe of Juftice by Judgment of Acquittal, 
But for Example Sake they kept him in Prifon by fre- 
quent Reprieves from Scflion to Seifion 'till he had pro- 
cured a Pardon from the Crown. A Meafure Prudence 
^ill often fugged in Cafes of a doubtful or delicate 
Nature* 

A a 2 But 
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But this Cafe widely difFereih from that I have put. 
And fo doth another dated bv Plowden, A, advifeth S. 
to burn the Houfe of C, wbicb Houfe B. w?// knoweiL 
He fpareth the Houfe of C, and burneth the Houfe of Z). 
A. is not accefiary to this Felony. 

The DiflFerence of the Cafes, I conceive lieth here; 
In thefe there was no Miflake on the part of the Father 
or of the Incendiary, for which their Advifers could be 
any ways refponfible. The Father ftood by and fufFered 
the Child to eat the Poifon prepared for the Mother; 
the Incendiary wilfully and knowingly varied from his 
Orders, and fparing one Houfe deilroved the other. But 
in the Cafe I have fuppofed, the Afiafiin not knowing 
the Man marked out for De(lru6;ion was milled by the 
DireSions A. gave him. 

I believe the following Criteria will Jet the moft in- 
quifitive Reader into the Grounds upon which the feve- 
ral Cafes falling under this Heiad will be found to turn. 
Did the Principal commit the Felony he ftandeih charg- 
ed with under the Influence of the flagitious Advice, and 
was the Event in the ordinary Courfe of Things a pro* 
bable Confequence of that Felony ? Or did he, follow*, 
jng the Suggeftions of his own wicked Heart, wilfully 
and knowingly commit a Felony oJ another Kind or up- 
on a diflerent SubjeS* 

SECT. 5. t fhall be very brief .upon the general 
iPrinciples of Law touching Accelfaries after the Fad. 
Becaufe Profecutions for this Offence grounded on the 
Common-Law have not beqn frequent, nor have they 
had any great Effe£^. For as the Law now flandeth and 
Pradice hath governed, Profecutions of that Kind^ ex- 
cept in a Cafe I (hall prefently mention, generally end 
jn a flight P.unifliment if it can be called by that Name; 
or rather a Piece of abfurd Pageantry, tending neither 
to the Reformation of the Offender, nor for Example to 
others. I mean what is called burning in the , Hand 
with an Jron fcarcely heated. 

In the Cafe of Horfe-Stealing, *tis true, the Statute of 
Elizabeth hath taken away Clergy as well from the Accef- 
fary after, as before the Fa£t, But it muft be obferved, 

that 
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that this Statute extendeth only to fuch Perfons as were C H A P 
in Judgment of Law Acceffaries at the Time the A^ was 1 1 j 
madey namely Acceflaries at Common- Law ; not to fuch 
as are made Acceffaries by fubfequent Statutes. And 
therefore a Perfon Knowingly receiving a ftolen Horfey 
^vho is made an Acceflary by fgme late Statutes, is not 
oufted. This was agreed by all the' Judges at aConfe-MSS. Tracy 
rence in £tf/7fr Term in the Second of Q^Anne. and Deiniton. 

SECT. 6. By the 3. and 4. W. and M, and by the SECT. 6. 
5th of Q^Annfy Receivers of ftolen Goods knowingly 3. 4 W. and 
are made Accefiaries after the Fa6i:. And by the 4.'of M. c. 9. 
€eo, I. they arc liable to be tranrported for 14 Years. 5- An. c 31. 

Before the Statute, of King Wiiiianif Receivers, 4- ^^o. i . c. 
unkfs ' they llkpvjjfe Received and Harboured the Thiejy ' ' ' 
were guilty of a bare Mifdemeanour 5 for which they 
were liable to pine and Imprifonment^ or other corpo- 
ral Punifhment. But that hOt having made them Ac- 
ceflarie& and confequently Felons, the profecuting them MS. Tracy. 
as for a bare Mifdenieanour was held by all the Judges 
at a Conference about the latter End of King William- % 
Reign to be improper and illegal. For the Mifdemea- 
nour was merged and abforbed in the Crime of Felony. . 
Juft as Felony at Cpmnion-Law when made High Trea- 
fon by Statute, which hath'been done in a few Cafes, is 
merged and abforbed in the Treafon. 
• This was fooh found to be inconvenient. For if the 
Receiver, who generally is the Employer and Patron of 
the Thief, could keep him but of the Way, he [the 
Receiver] paOed unpuniflied. To remedy this Mi fchief 
the I ft of Qi. Anne provideth that the Receiver may *• An.ScfT. 2, 
be profecuted as for a Mifdemeanoiir, though the Prin-^- 9* 
cipal be not before Convicted. And by the 5th 
of Q^Anne he may be fo profecuted, though the Prin- 
cipal caniiot brTAKEi^f fo as to he profecuted and con^-^* 3^- 
"vieied, ^ 

I know Attenipts have been made uiider various Shapes, 
to profecutethe Receiver as for aMifdemeanoiiir while the 
Principal hath been in Cuftody and Amefnable, but not 
Convi^ed. But I think all Devices of that kind are utterly 
illegal. For though the ift of Q^ Anne in the ftrifit Letter 

A a 3 o^ 


374 D I S C O U R S E III. 

C H A P. <>f i* fccmeth to be confined to the fingle Cafe of the 
IIL Non^Cowoi^ien of the Principal, yet the fubcquent Sta- 

tute, in order to make them both coniiftent, muft be un- 
derftood as explanatory of the former. Since both A& 
plainly provide againft one and the fame Mifchiefy viz. 
where the Prineipal ahfconieth and is net amefnahle to 
Jujlice. Which the Preambles of both fhew to have 

See the Pre- been the Mifchief in the Contemplation of the Legifta- 

ambles, mrc at the Time they were made. 

There is, I confefs, a Cafe in Lord Raymond which 
]eemeth to oppofe what I have advanced.* But the O-* 
pinio^ faid to have been given in that Cafe weigheth ve- 
ry little with me ; and if taken in the Latitude the 

9 J ^7Q. w ords fecm to imply is not Law. 

' Where the Principal is amefnable the Profecutor 

hath no Option whether to proceed againft the Receiver 
as for Felony or ^ifd^meanour, he mufl proceed as for 
Felony. If he be not amefnable and the Profecutor 
choofeth to wait for his ConviSion he may do fo, and 
then proceed againft the Receiver as for Felony : or at 
his own Pleafure, as for a Mifdemeanour, without wait- 
ing 'till the Principal ihall be amefnable. Under thefe 
. Limitations, and thefe only, as I conceive, the Profecu- 
tor hath an Option., 

Besides, the Judgment of the Court in that Cafe 
tdoth not appear to he founded on the OpiaioQ fuppofed 
(o have been then given as the ruling Principle^ but on 
la much ftronger and mpre rational Motive. The Court 
wouU not \ipon Motion arreft Judgment upon an Ezr 
ception to thelndiSment which was never taken before*^ 
ijuid which mufi overfet every Judgment that had be«i 

Piven OB the Statute. This was a foiid anci a rational 
rinciple founded in political Juftice,., For in Cafes of 
this kind. Communis Error facit *Jus, , 

For the Reafons already offered I fh%[l enter no fur- 
ther into the Learning of Acceflaries after the Fad. 

The Difcourles of High Treafon and llomicide would 
have been very inEiperfed if the Learningt>f Accomplices 
in thci one, and of Acceflaries in the other had bec^n lefi 

\ .■.••' .■"..> 

^ S^e tb<;[ fai^e Cafe wrettehftdlj r^g^rted in. 8 iMii^. 264. 

(, ■ . 

wholly 
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wholly untouched. And I chofe to throw roy Thoughts CHAP. 
on thefe SubjeSs into a feparate Difcoarfe> rather than jjj 
to blend them with what h offered under the geseral Ti- 
ties prefixed to the other Difcourfes. For Sabjeds 
which ht9T a near Affinity to each other as thefe do> are 
bed onderftood when exhibited together in one Point of 
Tiew. Becaufe by that Means they expUtn and illuftrats 
each other. 

^ This having been done as far as concerneth Treafon 
in th^ Light I have confidercd it, and Homicide in alt 
i%*s Branches, to which Offences I have confined myfelf^ 
% have nothing further to ofien 
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DISCOURSE IV, 

OBSERVATIONS 

ON 

Some Paffages in the Writings of Lord Chief 
Juftice Hale, Relative to the Priuciples on 
which the Revohition and prefenE happy Ejla- 
blifliment are founded* 

T ORD Chief Juftice Hale, in his Hiftory of the 
1 J Pleas of the Crown, fpeafeing of the Depcfal and 
Refignation oi Edward the 2d, is pleafed to fay ; «♦ Al- i. Vol. -%&}, 
though Edward the 2d had a kind of pretende!d . ^ . » 
Depofing, and his Son Edward 3d took upon him the 
kingly .Name and Office, yet in the Opinion cf tbofi * ■ 
Times y Edward the 2d continued, as to fome Purpo- 
fes, bis Regal Chara6ler : for th the Parliament of the 
4th of Edward the 3d, Mortimer and others had 
Judgment of High Treafon given agaiiifl them fbt 
the Death o{ Edward the 2d after his Deppfition.'* 

•- And a little lower, after citing the Parliament Roll 

in the Cafes of Mortimer and Sir Thomas Berkley^ he 
addeth ; </ This Judgment (againft Mortimer) \vas not 
^S fingly on this Account, that he (Edward the 2d) was 
*< Father to Edward the 3d ; but that- not with ftanding 
« the formal depofing of him and that pretended or 
<« extorted Refignation of theCrown men^Joned by the 
« Hiftorites ©f that Age> yet they Jiill thought the Cha- 
<* ra^er Regius remained upon him, and the Murder of 
<< him was no lefs than High Treafon ; namely, the 
« killing of him who was Still a King, though 
«< deprived of the a^ual AdmirJJIration of his Kingdom^ 

Mr. Prynne inferreth from thefe Cafes, as his Lcrd-^Plea for tl« 
Ihip doth, that Edward the ad after his Depofrtion was Lords. 
Jlillreputeita Kingdejure. ' P. 329. 460. 

These Cafes undoubtedly prove that in the Judgment . . 
of thofe Times, the Murder of Edw. the 2d was High 
Treafon. But with great Deference to the Opinion of the 
learned Judge, it will not fellow from thence, that this 

TreafoR ' 
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Trcafon was confidercd as a Breach of Allegiance Sue tf 
Edw. ihe 2d, or that, wlitn the Treafon was ccmmii;- 
tcd, he was in the Opinion cf tbo/e Times intiticd to the 
Allegiance of the People of England. 

Compassing the Death of the Queen Confcrt, or of 
the King's Lldcft Son and Heir, thefe and fonic other 
Offences againft the Blood Royal, were High '"rrear(.b 
al Common- Law and continue fo fince the Statute. But 
acainft whom, in Ccnfideration of Law, are theJe Trea- 
Tons committed ? Plainly againft the Crown and Ro^al 
Dignity of the King, againft the Allegiance due to bim; 
ihough vpon the Perlbns of ihofe who participate in fome 
of the High Prerogatives of llic Crown : for it is of 
a he EfTence of High Trcafon, that it be done Contra 
Ligeantia Debitum, ' 

It is well known, that long before the Times now un- 
der Confideraiion, perfonal Violence committed or at- 
tempted againft the Blood- Royal, was confidereJ in the 
fame Degree of Guilt, 'as if done or attempted againft the 
De Corona Kwf: himi'Vlf, Bra^on fpeaking of Offences againft (he 
Cap. 3 S. 1. perfon of the King, faith, <^ Fidendum efl utrum TranJ- 
prope mem. ^^ grcffio ilia qua tangit Regem gravis fuerit vel lev: j^ five 
<* Sibi Jive Uxori i^ Pueris, In Suis vero poterit Rex in- 
" juriari.'* Britton is more explicit to the preftm Puv- 
Cap. 22. pole ; *' En primes efl a dire de Appells de Felonies que poi- 
<« ent efl re fails par Nous y nemye pour Nous fccme de 
«* Trefon Eff de Compajfment purvieu vers noflre Pcrjcn^ 
** pour Nous niettre a Mort^ ou noflre Compagncy Ou 
*« Noftre Pere ou Noflre Mere ou Nos Enfauntz,^^ ' 

Lord Chief Juftice Coke is clearly of Opinion, that 
jE^w. the ad after his Depofition was not to.be conr.cert(J 
in any other Light than as a Perfon utterly divefled of the 
Regal Character; and confequently that the Judgment 
agamft Mortimer and others was founded folely on this 
Principle, that the Murder of tbeKing^s Fatber *tjjas High 
3. Inft. 7. Treafon. His Words are, " It appeareth by Britton^ 
** that to corppafs the Death of the Father of the King 
<* was Treafon ; and fo was tbe Law bolden after tbat r 
<♦ for after Edw. the 2d had difmiffed himlelf of the 
Y Kingly Office and Duty, and his Son by the Name 
^^ of Edward the 3d was crowned and King Regnant, 

• Gourho 
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<* Goumey and Ode were attainted of High Treafdn for; 
« murtbering the King's Father, who had been a King 
*« by the Name of Edw. the ad." 

It is certain, that at the Tiflfie of thefe Attainders 
there prevailed a very extenfive Rule touching Offences 
againft the Blood-Royal, I mean that cited before from 
Bra^on^ ** In Suis vero poterit Rex injur tar i.'^^ For at 
the fame Parliament John Maltravers and others were Rot. Pari. 
attainted of High Treafon for compaffing the Death of 4. Edw. 3, 
the King's Uncle the Earl of Kent, . No. 3. 4. 

It muft be admitted,'that in this InAance Matters were 
greatly ftrained againft: thefe Men. For the Earl of Kent 
himfelf had been attainted and executed for Treafon or4-* Ptid. 424- 
pretended Treafon againll thcKing.at a Parliament held 43^« 
at lVincbeJier*'m this very Year; and the Chargc'againft > 
Maltr avers and the others touching the Earl's Death was; 
+ that They by wicked Arts an^ untru? Suggejiions impofcd 
upon his Credulity^ and led him into Meafures which emU ■ 
ed in his own Dejiru^ion, This was deemed a Compaf- 
Ting the Death of the King's Uncle ! 

The only Ufe I make of this Cafe is, that fmce Com- 
pafling the Death of the King's Uncle was High Treafon 
in the Opinion of that Parliament, the fame Parliament 
might by Parity of Reafon adjudge the aSual Murder of 
tlie King's Father to be fo, without confidering him as 2. 
Perfon ftill invefledwith the Regal CharaQer. The Judg- 
ments in both Cafes moft probably were founded on one 
and the fame Principle, the near Relation Edw, the 2d 
and the Earl of Kent flood in to the King. Efpecially fince 
the Lords could proceed on no other Principle with re- 
gard to the former, without fuppofing the King on the 
Throne to have been an Ufurper during the Interval be- 
tween his AcceiTion and his Father's Death. 

But whether the Murder of Edw, the 2d was deemed 
High Treafon, as the Murder of one who was Ji ill a King^ 
though deprived of the a^ual Adminijlration of his King* 

* The Roll of the Parliament at Winlon Is not extant. It 
^as called by Writ Tefte the 25th of January y 4 Ed 3. '^^^ 
turnableon5««/5//7y beforethcFeaftofSt G'r^^of;;;.[Af#2;Ti^ I2thj. 

\ See I. Hale 82. the Record of this Judgment which hath 
been examined by the Roll. And fee Selden\ Privilege of 
Baronage, i fl: Part, C. 4. 
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Aw, which Lord Hale fuppofeth to be the Cafe, will 
beft appear by taking a (hort View of the public Tranf- 
adions at and after his Depofal to the Time of his Death. 
Dugd. Sum. The ParV^iment which had been called by Edw, the 
t j6. ad and flood prorogued to the Morrow of Epiphany in the 

20'h of his Reign, met at Weftminjler * at that Time; 
and unanimoufly refolved, that the King was not of Abi* 
lity to govern ; that he fuffered hirafelf to be led in all 
things by wicked Counfels : that he had done what in 
him lay -to ruin his Kingdom and People ; and that there 
appeared no Hopes of his Amendment. 

For which Reafons they refolved, that the Lord 
Edward the King's eldeft Son, (hould immediately take 
upon him the Government of the Kingdom^ and fliould 
be crowned King t« 

I am not at prefent concerned to enquire, whether this 
Charge was or was not well founded^ But admitting that 
it was, the Parliament proceeded upon a Principle which 
in the Cafe of Individuals is perfeQly underftood and uni* 
verfally aflented to, I mean the Right-of Self- Defence in 
Cafes of great and urgent Neceffity , and where no oth^r 
Remedy is at hand. A Right which the Law of Na- 
ture giveth, and no Law of Society hath taken away. 

If this be true in the Cafe of Individuals, it will be e- 
qually fo in the Cafe of Nations under the like Circum/tan" 
ces ofNeceJpty. For all the Rights and Powers for Defence 
and Prefervation belonging to Society, are nothing more 
than the Natural Rights and Powers of Individuals tranf- 
ferred to and concentering in the Body, for the Preferva- 
vation of the Whole. And from the Law of Self-Pfcfer- 
vation confidered as extending to Civil Society, refulteth 
the well- known Maxim, Salus Populi Supretna Lex, 

I think the Principles here laid dowii muft be admitted* 
unlefs any one will choofe to fay, that Individuals in a 
Community are in certain Cafes, under the PfoteSion of 
the primitive Law of Self- prefervation, but Communities 

• Apologia Adae de Orlelon inter decern Scriptores. Col. 1765. 

t Tbe Parliament Roll is not now extant. It was laid before 
the Parliament in the loth of R, 2d. And probably was de- 
ftroyed about that Time, or at leaft before the End of that 
Reign. So that for want, of a better Guide we muft follow 
the Hiftory of the Time. Sec the Queftions propounded to 
the Judges in the i x th /^. a. and their Aofwers cited below. 

compofed 
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'^iwnpofed of the fame individiMils «re in the like Caftt . 
excluded. Or that wticn the Enemy is at the Gate, 
^ery fingle Soldier in»y and ought to Ihmd to his Arms, 
t}ut the Garrijon muft farrender at Difcretion. 

T^«: Refoluticn of Parliament juft mentioned was no* WaMing. 
Vified to the King, then a Prifoner in l^nehwrtb Caftk;A« 1327. 
% a very Solemn Deputation from that Body: when Sir*<> Eid. 4. 
#77;y^ rrir/«?/, in the Name of. the reft, and as Pro-^?n^*P^!- ^ 
curator of the iwhde Parliament addrefFcd himfelf to the J;*^ ';^'^^*'* 

King in Terms extremely Aill, Ihrong, and «^P'*<=**>£g^jJi^A« 
whicfh I (hall itot tranfcribe; importing that the whole 
Parliament renounced all Allegiance to him: and thence- 
forward would conikler faim^ as a private Perfon dive^ed 
of the Royal Dignity. 

The young Prince, then about Fourteen Years of 
Ag«, was advifed to refufe the Offer of the Crown frona 
the Parliament, unlefs his Father would make an ai6uat 
Refignation of it unto him: wbick^ it is faid, w«s foon 
rfterwards done. 

And the Comraentemcnt of the New King's Reign 
was fixed by Parliament to the 20th of January. And 
on the 24th his Peace was proclaimed in London ; as 4^. Rym. ^tjl 
it was foon afterwards in all other Parts of the King- 
dona by Virtue of Writs Tefte the 29th, 

The Writs rail thus ; 

** Rex VicecomiP N Salutem. ^ia Dommus Ei3^ 
** wardus, nuper Rex Anglitt, Pater Nojier, de com*- 
muni ConJiUe y Affenju PraJatorufny Comitunif Ba^ 
ronum t? aliorum Magnatum, nevnmi Comtnunitatum 
totius Regni pradifii^ Spontanea * Voluntate fc amo* 
vit a Regimine diSi Regni Volens ^ Concedens^ quod 
** Nof tanquam ipfius Primagenitus tff Hares^ ipfim 
** Regni Regimen & Gubernathnem lyffumttmvs, N^Jque 
** ipfius Patrif nofiri Beniflacit^ * in kac Parte de Con- 
** filh tsf AdvifamepJo Pralaforum, Qfrniium, Bar^num^ 
** Magnatum^ £*f Communitatum pradi^orum annuentes^ 
** Gubemacula fufcepimus dith Regni^ fcf Fi-delitates iS 
*5 Homagia ipforum Pralaiorum IS Ma^natum r&cepini'USf 
vt eji Moris. 

* The Refignation, if ever he made any, undoubtedly wa« 
not matter of Choice. The Merits oi the Cafe will there- 
fore turn upon another Principle. 

** Defidi- 
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, . " Defiderantes igitur Pacern nojtram pro ^uiete £f? Tran* 
quiUitate Populi nojlri inviolabit^r objervari Tihi, pracipi- 
musj quodjlatim viJis^Prafentibus per totam Balivam tuqut 
Pacem tiojlram public e prQclaman facias, Univer/is iS 
Singitlis ex Parte nojird inbibendo, tie ^is fub Pcena y 
Periculo Exbaredationis £5? Amijponis Fita^ Membrorum 
Pacem noflram violare prafumat. 

*< Sed ^od quilibet Ahiones £5? ^erelas fuas abfque 
Violent ia quacunque profequantur fecundum Leges l^ Con^ 
fuetudines Regni nojiri. ' ,Nos enitn parati futfius 13 fern* 
per erimus Omnibus y Singulis Conquerentibuf, tarn Divi" 
tibus quam Pauperibus, plenam yujiitiam exbibere. Teflt 
Rege, Wr. . - , . 

« Pdr ipf^m Regent:^ 

' This was Jn thofe Days the ufual Method of notify- 
ing the Acceflion of a new King, And I think ftrong^ 
€r Expreflions cannot.be conceived j importing that the 
Regal Charafier refided in the new King, and in him 
alone, than are made ufe of in this Writ* 

On the Firft of February the King was crowned. 
And two Days afterwards he held his firft Parliament^ 
the fame which tdepofed his Father, and fet the Crown 
on his Head. And at this Parliament) begtin and ended 
in the Life tira^ of Edward the 2d *, all the Statutes 
of the Firft of Edward the 3d now extant were made. 
Among others was that for confirming ,the Banifhment 
of the Spenc&s and indemnifying all Perfonswho in the 
late Troubles had taken up Arms in Behalf of the King 
againft his Father. Which the Readet will find in Raf- 
taPs Statutes and in all the Editions anterioiir to that 
CcUefiion. 

There are in Mr. Ryfnerh ColleQion of Public A£H 
between 30 and 40 Inftruments of various Kinds du- 
ring the Interval between the Depofal and Death of 
Edzv, the 2d, in which mention is made of Him; and iii 
thofe he beareth no Style approaching nearer to Royalty 
than either the Lord Edward late King of England Fa- 
ther of the King, or the Lord Edward late King of Eng- 
land Our Father, or barely the King's Father. I will 
cite one of them. 

* On the 7th of y^ugu/l in the ift of Edtijard the jd 
Writs iffiied for calling a New Parliament, and we knov 
that Edn^ard the ad lived to the 21ft of September 10 thaf 
Year. Dugd, Sum. 140. i. Prynne Brc7. Pari. 25. 

Jr 
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It is a Writ direfiled to the Sheriff of Oxoriy and it re- 
citeth ; ** Cum^ ut accepimusy JViUlelmus de Ay Imere coram 4»Rym. 304, 
*^ DileBo y Fideli nojlro Tboma de Berkele (quern Afftgna^ 
«* vimut Conierv'atorem Pacit nojira in Comitatu tuo y in 
^« Glouceftria) fit Indi^atus de Confenfu & Abetto ad de- 
** . predandnm Cajirum de Berkeley £5* ad rapiendum Domi- 
*' niim Ed wardumde Caernarvon, nuperRegemAnglise, 
** Piitrem noflrum, i^ ad levandum Populum naftrum de 
*< Guerra contra Nosy y ea Occafidne captus^ in Prifona 
<' nofiraOxonia fit detentus.'*'' — The Writ then requireth: 
the Sheriff to admit the Prifoner to Mainprife, if he could 
find fufficient M?inucaptors Body for Body, for his Ap- 
pearance in the Court of King's Bench on the 06taves 
of St. Michael i *' ad faciendum tff recipiendum quod Curia 
** nojlra conjideraverit in bac Parte/'* 

Tejle Rege 20. Aug, 

A Writ of Certiorari of the fame Tefte and Return if? 
fued to Sir Thomas Berkly for removing the Indidmenr. 
Bot what was the IflTue of this Profecution, I know not^ 
Though 1 make no Doubt that Aylmer'^s Offence was an 
Attempt to^ieliver the King's Father fromPrifon; and to 
reftore hipi to the Royal Dignity* Tor many Attempts 
of that Kind were made about this Time, which proba- 
. bly haftened the Death of the old King. 

I fear I (hall be thought to have taken fonnle Unriecef- 
fary Pains in proving, that Edw. the 2d after his Depo-- 
fition was confidered and fpoken of in all public ASs as 
a.Perfon utterly divefted of the kegal. CharaQier. Fon. 
in Truth, the Perfons then in Power, to be confiftent 
-with themfelves, could not fpeak otherwife of him. And 
if Mr. Prynne^ or the Nonjurors of our Time had been. 
the only Perfons who had made a Queftion of it, I ihould 
have fpj^red myfelf the Trouble I have now taken. Buf 
tlie political Miftakes of a Writetof Lord Chief Juftice 
Ha^e^s diftinguifhed Merit deferve great Attention; ef- 
pecially when th^ profeffed Enemies of the prefent Go- 
vernment affeft to ftieltef themfelves under his Name, 
as we know they have done, with fome Degree of 
Triudiph. 

The learned Judge is of Opinion, that the Parliament 

of the 4th 6f Ednx), the 3d confidered the Murder of &/w. 

• the 2d, as tlieMurder of him w£'3'w^jy?/7/^/iL//3i^, /-6oi/^^ 

B b deprived 
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deprived of the A^ual Adminijlration of bis Kingdom ; and 
that in that Light they deemed it to be High Treafon. 
If they did really entertain tMs Opinion, what Opinion 
did they entertain oftheKingon theThrone,pr of thena- 
felves and the Body of the Nation ? Did^they think him 
an Ufurper, and themfelves Rebels, during the Interval 
between the Depofal and Death of Ediv, the 2d ? This 
would have been an heavy Imputation upon them. And 
yet if Edw, the 2d was, to the Time of his Death, ftill 
a King, intitled to their Allegiance, the Charge of Ufur-" 
pation and Rebellion cannot be avoided. 
• His Lordftiip, as I have obferved, groundeth his Opi- 
nion on the Record of the Proceedings againft the Mur- 
derers of Edw. the 2d, and the Earl of Kent. But it 
cannot be faid, that there is in this Record any plain, ex- 
prefs Declaration of the Senfc of the Parliament touch- 
ing this Matter. It therefore giveth one fome Concern, 
that in a Point of fuch Moment a Writer of his Lord- 
Ihip's great Candour and diftinguiflied Abilities ihould 
pronounce peremptorily touching the Senfe of that Par- 
liament without at Icaft one explicit parliamentary De- 
claration to warrant him in fo doing. Efpecially when 
the Notion of Ediv. the 2d's fuppor'ting the Regal Cha- 
raSer after his Depofition, appeareth to be utterly re-^ 
pugnant to a Series of Facts and Declarations, anteriour 
to that Parliament, plain, full, and explicit, as Words 
and AQions can be. 

I admit, that if that Parliament could not have pro- 
ceeded in the Manner they did upon any other Principle 
than that of Edw. the 2d's fuflaining the Regal Charader 
to the Time of his Death, it might have been inferred 
from thefe Records, that they did proceed on that Prin- 
ciple. But I hope I have already fhewn, that the Judg- 
ment of High Treafon againft the Murderers of Edw, 
the 2d doth not neceflarily prefuppofe the Truth of that 
Principle ; becaufe that Judgment might be, and raoft 
probably was, founded on another. 

His Lordftiip doth not feem to deny, that, that Judg- 
ment might in fome Meafure be founded on the Rule laid 
down by Britton and Coke^ That killing the Kings Father 
wfl/7r<ftfyi«;butcontendeth, that it was not grounded ^j*- 
ply on that Opinion: becaufe, he obferveth that " in the 

Farliameot- 
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f* Parliament-Roll of the 4th of Edw. the 3d, Edw, the 
** 2d is fl:\ led, at the Time of bis Deaths Seigneur Li gey 
** and fometimcs Rexy asN.6. the Lords make t^eirPro-. 
*^ teflation,that they are not to judge any but their Peers; 
** yet "they declare, that they gave Judgment upon Fome 
*' who were not their Peers in refpe£l of the Greatnefsof 
** their Crimes, Et ce per Enchefon de Murder de Seigneur 
*< Lige &c. And in the Arraignment of Thomas Lord 
" Berkly for that Offence, the Words of the Record are 
" ^ualiter fe velit acquietare de Morte ipfius Domini Re- 
<^ gis ; Who pleaded, ^lod Ipfe de Mort^ ipfsus Domini 
** Regis in nuUo eji inde Culpabilis, And the Verdi6t as 
" it was given in Parliament, atid the Record is ^od 
" pra:diBus Thomas in nullo eji Culpabilis de Morte pradic^ 
** ti Domini Regis y Patris Domini Regis nunc. So that 
*« the Record ftyleth him Rex^ at the Time of his Deatb.^^ 
I confefs 1 do not fee, that Edw, the 2d is in any Part 
of this Record ftiled Seigneur Lige, or Rex at the Time 
OF HIS Death. And it is on that Suppofition alone, 
that his Lordfhip's whole Argument is burlt. It is true 
he is ftyled Ring aiid Liege Lord in a Proceeding againfl: 
his Murderers : but this doth by no Means imply, that he 
was confidered as a King at the Time of the Murder. For 
in what Manner is he ftiled King in this Record ? Mr. 
Prynne hath given us the Record at large in the Cafe of Plea for thd 
Sir Thomas Berkly, But as his Copy is incorrefl:, and as Lords, 327. 
the Proceeding was fomeihing fmgular being a Trial in 
Parliament by a Jury of Freeholders, I here infert a Co- 
py of the Record examined by the Parliament Roll. 

** PlaCITA Corona tent a coram Domino Edwardo Re-Rot. Pari. 
** ge tertio poft Conqueflum^ in pleno Farliamento fuo it-\, E. 3. No* 
pud Wefimonaflertumy Die Luna proximo pofl Feflum '6. 
San^a Catcrina Virginist Anno Regni Regis ejufdem [No?. 35.] 
** ^arto. 

** Thomas de Berkele Miles *oenit coram Domino Rege in 
** pleno Parliamentojuo pradi^o, & allocutus de hoc; ^icd 
** cum Dominus Edwardus nuper Rex AnglieSy Pater Domi- 
ni Regis nunc, in Cujlodi^ ^pfi^^^ Thoma, £s? cujujdam fo* 
bannis Mautravors nuper ex tit it liber atus ad Salvo-cuflo'^ ' 
diendum in Caflro ipfius Thoma apud Berkele in Comitatii 
Glouceflria, tsf in eodtm Caflro in Cufiodia ipjorum Thu^ 
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DISCOURSE IV. 

** ma y JokanniSy Alnrdratus extitit Eff Interfe^uSf qudU" 
** ter Se velit de Morte Ipjt us .Regis acquietare? Dicih 
^u6d Ipfe nunquam fuit Confentiens, Jluxilians, feU 
Procurans ad Mortem Juamy nee unquam fcivit de Mor-^ 
te fua ujque in prafenti Parliament o ijioy i^ de hoc pa- 
'* ratus efl acqutetare Se, prout Curia Regis con/fderaverit. 
Et Jupet hoc quafttum ejl ab eoy ex quo Ipfe ejl Dominus 
Cajlri pradi^i y idem Dominus Rex in Cuflodio ipfo^ 
rum Tbomtt <Ij Jobannis extitit liber atus adSaho-cuJlodi- 
^* endum^'s' IpJiCuftodiam Ipjius Regis receperunt £^ accep^ 
** tarunty qualiter Se jexcujare pojfity qiiin de M^rte Jpjius 
** Regis refpondcre debeatP Et pradi^us Thomas dicitf 
** ^ttot/ vfrufH efty quod Ipfe ejl Dominus Cajlri pr^edidii^ 
** y quod Ipfe Jimul cum Jobanne Mautravors Cujiodiam 
** //y/tt^ Regis recepit ad Salvo-cujlodiendumy ut pradi^um 
** eti. Sed dicit, ^od eo Tempore quo dicitur Ipfum Do-* 
** minum Regent effe Murdratum £!f Interfe^umy fuit Ipfe 
tali £5? tanta Infirmitate apud Bradeley extra Cajlrum, 
pradi^um detentusy jquod nibil ii currebat Memoria. 
Et fuper boc di^um efl ei, ^lod ex quo cognovit y quod 
Ipfe ftmul cum di^o Jobanne Cuflodiam Ipjius Domini 
Regis obtinuit, ut pradi^um efly £«f Ipfe Cuflodes ^ 
Miniflros fub Se pofuit ad Cuflodiam de Eo faciendam, 
" J^ P^^ j//^tt^77i Injirmitatem Se excufare pojfety quin re- 
*^ fpondere debeat in bac Parte ? Et pradidlus Tbomas di- 
cit y ^od ipfe pofuit fub fe tales Cuflodes y MiniJlrHs 
in Caflre pradi^o pro Cujlodia focienday in qui bus ipfe 
Se confidebaty ut de Seipfoy qui Cuflodiam Ipftus Regis 
** fimul cum pradi^o Jobanne Mautravors inde babuerunt, 
'* unde dicity quod Ipje de Morte Ipftus Domini Regisy, 
*^ Auxilioy Affenfuy feu Procuratione Mortis fua in nulla efl 
*' inde cuJpabilis. Et de boc de Bono Elf Malo ponit Se Juper 
** Patriam. Ideo venerint inde Jurat ores coram Domino Re^ 
** ge in Parliamcnto fuo apud Weflmonaflerium iriO^abts 
** fanSii HiVarii proxime Futuri i^c. Ad quern Diem venit 
** pradi^us Tbomas coram Domino Rege in pleno Parliameip^ 
*^ tofudy acfimi liter Jura tores yfciL Jobannes Darciijoban- 
*' nes de IViJhamy Willielmus Truffely Roger us deSwyneuer* 
<< tdny Conflantius de Mortimer y Jobannes de San^o Pbile- 
« bertOi Ricbordus de Riversy Petrus Huffeyy Jobannes de 
<« Dyntony Ricbardus de la Rivercy Robertus Dehenhate iS 
** Ricbardus de Corveyes, omnes Milites, qui dicunt fuper 
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" Sacr amentum fuum, ^lod pradi^us Thomas de Berkele 
** in nullo eji culpabilis de Morte prtsdi£ii Domini Edwar- 
di Regisy Patris Domini Regis nunc, nea de Affenfu^ 
Auxilio^ feu Rrocuratione Mortis Ejufdem. Et dicunt 
*f ^od Tempore Mortis ejufdem Domini Edwardi Regis, 
Patris Domini Regis minc^ fuit Ipfe tali Infirmitate 
gravatus apud Br.ad'eley extra Cajirum fuum pradi^um, 
** quod de Vita ejus dejperabatur, Ideo idem Thomas inde 
** quietus^ Et Juratcres qu^efttiyft idem Thomas unquam 
** Jubjhaxit Je Occafione pradi^a, dicunt, ^od Non. Et . 
<^ quia idem Thomas pofitit Cufiodes fi? Mitiifiros fuh Se, 
** Jcil. Thorn am de Gourney y IVillielmum de Ode ad CuJ" 
*' todiam de ipfo Domino Rege faciendam^ per ^os Ipfe 
*^ Dominus Rex extitit Murdratus £ff Interfcdius^ datus eJi 
** et Dies coram Domino Rege nunc in proximo Parliamento 
" fuoy de audiendo yudicio Juo i^c, Et pr adieus Thomas 
*^ de Ber'kele interim committitur Radulpho de Nevil Senef* 
** challo Hojpitii Dominis Regis."*"* 

I have already obferved, thai Edw. the 2d in the Inter- 
val between his Depofition and Death, was mod com- 
monly ftiyed, as he is in the Beginning of this Record, 
Dominus Edwardus nuper Rex Anglia, Pater Domini Re- 
gis nunc. But I would not be thought to infer from this 
Record what m4y> I think, be reafonably inferred from 
thofe worded in the fame Manner in the Life-time of 
the King. For this being a Proceeding after his Death, 
he was with ftricl Propriety ftyled Nuper Rex, whatever 
Opinion the Parliament might entertain concerning him, 
or the Proceedings againft him. What I would obferve 
is, that as the Words Nuper Rex import no more than 
that he lately was King, and do by no means imply that 
he continued fo to his Deaths it cannot be inferred from 
any Thing in this Record, that in the Opinion of that 
Parliament he did continue to bear the regal CharaQer 
after his Depofition. This, I fay, cannot be inferred 
from the Words Nuper Rex. And the Words upon 
which his Lordfliip groundeth his Opinion, IpJ^us Domi" 
7U Regis f Pradi^i Domini Regis &c. &c. have in this Re- 
cord a plain Reference to the Perfon named at the Begin- 
ning under the Style of Nuper Rex. 

It is well known, that in parliamentary Proceedings of 
ihisKind it is and ever was fufficient, that Matters appear 
wi^th proper Light and Certainty to a commonUnderftand- 

Bbj ingj 
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ing ; wUhout that minute Exaflnefs which is required in 
criminal Proceedings in tVeJimhiJler-HaU, In thefe Cafes 
the Rule hatb always been, Loqnendum ut Valgus, And 
in common Speech when we fpeak of former Kings, we 
give them fimply the Titles they formerly bore, and no- 
body midaketh our Meaning. TheLegiflature haih very 
frequently fpoken of formerKings in the fame Style. They 
did fo about ten Times in the Cafe of Edw, 2d in- the A<^ 
for confirming the Banilhment of the two Spencers be- 
fore-mentioned. And yet whoever readeth the AS with 
the leaft Attention will fee that they confidered him in no 
other Light than as a Perfon utterly deprived of the regal 
Churafter. And in the Style * of the Petitions whereon 
that AS 'and others were grounded, he is called King 
after his Depofition. And fo are his Father and Grand- 
father, when they had been long in their Graves f, 

I hope I need not labour this Point. 

Th e Judgment of High Treafon againft the Murderers^ 
of idiv. the 2d hath beei) already in part confidered. But 
fometjiing further remaineth to be faid on that Head. A- 
gainft whom in the Judgment of this Parliament, was this 
Treafon committed ? Againft Edward the 2d or Edtvardl 
the 3d? a fatisfaflory Anfwer to thefe Queftiops, will be de- 
cifive in the Point. For High Treafon being asl have ob- 
ferved an Offence Contra Ligeantia Debitum^ if thje Per- 
liament confidered the Murder of Edw, the izd, asa Trea^ 
fon committed againft bis Crown and Dignity, they muft 
}f& fuppofed to confider him as aPerfon to whom.Allegiw 
;ince was then doe, or, in Lord Hale^s Words, as ftill a 
King, though deprived of the a3ual Ad minift ration. Oo 
the other hand, if it was confidered as a Treafon pommitr 
ted againft the Crown arftil Dignity of Edward the thirds 
the Confequenee will be, that in the Judgment of that Par^ 
Hament the Allegiance of the SubjeS was due to him in 
the Life-time of his Father. And then the Murder of the 

4. Rym. a45- * " Fait a remembers que le tierce Jour de Fe'verer V An de 
" Roy Ediu.ird^ Fit'Z au Rey Ed'ward^ Fitz au Roy Ed*vt>ard, 

' ** FfVa, nu R^y Henry i^c. 
Da^dulc ,f In ihe Proceedings againft Mortimer at this Parliament fo 

SuiL. :inie Kxiyud was paid to the Forms obferved in legal Proceed- 

Iiij^i lb It he who liivd btcn fiequently fummofied to Parltament 
us a Biiion, und had becfii then lately created Eafl of Marcb 
mLu.] bv that Titl'- fumnioneJ to four fuccelfive Parliaments, i^ 
ihi.'d thrcuvrh this v.'h(?k Kitoid barely Roger dc Mortimer. 

Father 


OBSERVATIONS, &c. 391 

Father will fall under ^he fame Rule as Offences of the 
.like Kind againft the Blood-Royal did at Common-Law; 
and as the Offences I have already mentioned ftill do by- 
Virtue of the Statute of Treafons. 

For let it be remembered, that in Confideration of 
^Law the royal Majefty of the King is impaired by Out- 
rages of a treafonab^B Kind done or attempted againfl: 
the Blood-Royal. The Rule laid down by Bra^on be- 
fore cited is founded on this Principle : The Cafes put 
by Britton plainly arife out of it : And To do thofe of the 
fame Kind provided for by the Statute of Treafons. The 
Principle is ftill true: only the Statute* limiteth and re- 
ftraineth the Operation of it to the few Cafes therein ^ 

expreffed ; excluding all others which the Common-Law 
brought under the fame general Rule. 

Now whether the Murder oiEdw, the %i wasconfi- 
dcred as a Treafon committed againft his Crown and 
Dignity, or againft the Crown and Dignity of his Son, 
will appear by taking a .ftiort View of the Record of , 

the Proceeding againft his Murderers. The general 
Title introdu^ory to the whole Charge runneth thus, 
<* Ces font ks Trefons^ Felonies y MalveiJIes faites aRot. Parf 
^* Noftre Seigneur le Roi y a fon Poeple par Roger dej- E. 3. N^ 
« Mortymer Esf autres de Ja CovyneP Then follow fif- 
teen Articles againft Mortimer^ by feven of which he is 
charged with accroaching to himfelf royal Power in the 
feveral Inftances fet forth in the Articles ; a Species of 
Treafoli well known in thofe Days*, and of which tlte 
prevailing Party in Times of FaQion and Violence hath 
ttiade a terrible Ufe. By the other Articles he is charg- 
ed with many high Crimes and Mifdemeanours, tending 
to the Difhonour of the Kingian4 the Oppreffion of the 
People. 

TiHE Article touching the Murder is to this Effeft. 
" Whereas the Father of ourLord theKing was by anOr- 
*' dinance of the Peers jpf the Land placed in Kenelvjorth 
^* Caftle there to remain at his Eafe,and to be ferved as be- 
^ came fo great a Lord, the faid Roger, by royal Power 
i* to him accroached, took upon himfelf the Cuftody of 
*' him, and caufcd hini to be removed to the Caftle of 

♦ V. t, Halt 80. 8l. con«era!ng thli Species of Treafon, 
■ B b 4 Betkh. 
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" Berkly, Where by him, and by his Procurement, lie 
<* was faifly, iraiteroufly, and ftlorioufly murdered.'* 

The Record, aFier fetting forth the Articles, goeih or 
to this EfFe6^, *' Whciefore our Lord the King dcth 
" charge theElarls, Barons, and other Peers of the Realm, 
** that iorafmuchas thefe things touch bim principally ^^^6 
«' them and all thePe^^pkof the Realm, that they do unio 
*' the faid Roger rlglit and lawful Judgment." And then 
followeth the Judgment, " That for the faid Crime?, 
** gnd principally for tlie Murder of the Lord Edvj.y Far 
** ther oF the King, the faid Roger as a Tj^aitar and Eue- 
** my of the Kihg and Kingdom be drawn and hanged," 
H^od. Rot. The like Judgment was given againfl: Simon de Bereft 

No. 2. ford't as being an Accomplice with Mortimer in all his 

faid Treafons, Felonies, and Mifdeeds, that he as a Trai^ 
tor cf the King and his Realm be drawn and hanged." 
No. 3, 4. John Maltmversy Bogo de Bayonncy and John Devsraly 

whofe Cafe I have already mentioned, had Judgment of 
High Trcafon for compafling the Death of theEarlof<fff»^. 
No. 5, GouRNEY and Ocle^ who were fuppofed to be the 

a£lual Muiderers of iE'^tu/irJ the 2d, had the fame Judg- 
ment *' Pour k Mcrt le Roi Edward Pere Nojlre Seigrvsur 
" le Roi que ore ejl,^^ 
fso. 6, The Lords having paflTcd Judgment againfl thefe 

Men, who all, except Mortimer^ were Commoners, en-' 
ter their Proteftation to the EfieCb mentioned by Hale in 
the Paffage I have already cited. 

This is the Subftance of the whole Record, as far as 
concerneth the Murder of Edward the 2d, except what 
relateth to the Cafe of Sir Thomas Berkly^ which I have 
already confidered *. , 

* The Parliament-Roll of the 4th of EJtvard the jd is fo defaced 
that the general Title and one or Two of the Articles againft Morti- 
mer are not tolerably legible; and in fome others there are confiderabie 
Chafm*. It was much defaced when Sir Robert Cttton compiled his A- 
^ « bridgment of the Tower iRecordt, and is probably grown worfe fince that; 

iNo. 9. 9. XO. Time. But thefe Defedls may be eafily fupplied, fince the Proceeding is 
i 1 , 12. . ; let forth at large in the Parliament RolJ of the a8th of Edfward the 3d 
' which remaintth ftill legible. 

For at that Parliament Roger de Mortimer who was Grandfon and 
, Heir of him againft whom the Judgment was given in the 4th of the 

Icing, preferred his Petition complaining that his Grand&ther was at- 
tainted without ^^/ff^ ^rffi/^A/ to his ^npwer Agaivst the Tsvpa 
or THE Griat Chartpk, and praying that the Judgment of At- 
Duffdfllc tnrl '^^^^^^^ might be^revcrfed and himfelf reftored in Blood, which was ac- 
5 WJ cordingly done. And he was fummoned to Parliament in the following 

cotton. ^ Year by the Style and Title of Earl of March ; his Father who died be- 
fore the Reverfal nev^r having heeri fummoned, 

I make Ufc of the Roll of the abth compared with that of the 4th 
wher^ it is legible. 


. . > 
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From this Record I think it is evident, that this 
Murder was confidered as a Treafon committed againft 
the. King then on the Throne, and him alone. For 
that Species of Treafon which they ca.\\e& Accroaching 
Royal Power, which maketh a very confiderable Part of 
the Charge, could never, as J apprehend, in the nature 
of Things be confidered in any other Light than as an 
Offence againft the Crown and Digriity of him wlio, for 
the Time being, was a<5tually' inveiled with the Regal 
Power* And it is remarkable, that this Species of Trea- 
fon is exprefly charged on Mortimer in the Article touch- 
ing the Mujder, as one Step taken by liina preparatory 
to that Faft. ' 

Besides, the Articles againft Mortimer and his Ac- ^ 

complices, of which that touching the Murder is one, 
and upon which the Judgment was principally fo^inded, 
charge Fads upon them, committed, a few of them 
before, the much greater Part after the Death of Edzv, 
the 2d, but All after bis Depofiiion, And yet the whole 
Charge is introduced with this general Title, " Tbefe are 
** the Treafons done to our Lord the King '^^^ plainly import- 
ing that thofe Treafons, none excepted, were confider- 
ed in one and the fame View, namely, as done againft 
the King then on the Throne, and him alone, and the 
Judgment againft Mortimer and Beresfordy that they for 
thofe Treafons, as Traitors and Enemies of the King and 
Kingdom, be. drawn and hanged, import the fame. Nor 
IS there a fingle Word in the whole Record^ declaring, 
or fo much as giving the moft diftant Hint, that any of 
the Treafons therein mentioned were committed ill 
Breach of the Allegiance due to Edward the 2d. 

It is true as ,his Lordfliip obfervoth, he is ftyled in the 
Lord's Proteftation, Seigneur Lige^ and, in the Judgment 
againft Gourncy and Oclcy !e Roy Edward ; but I have al- 
ready confidered, and I hope removed the ObjeSion 
grounded on that Manner of Expreflion. 

I have nothing to add with regard to the Proceedings 
againft the Murderers of Edw, the 2d, but a Difficulty 
hath been raifed, which may be thought to deferve fome 
Notice. And fince my Subjefl leade<h me to it, I will 
mention it. * 

In 


394 D I S C O U R S E IV. 

In ihe 2ift of Richard the ad, tte AS of the Firft of 
Edw. the 3d for confirming the BahKhment of the Speu' 
r^rj, already mentioned, was repealed. And one Rea- ,^ 
p fon given on the Roll is, " That the A€k was made by 

Rich 2. *^ E-^'w. the 3d. at fuch time as his Father Ediv, the 2d. 
** was living, Being very King and in Prijon fo that he 
*^ could not refift the fame." 

Some Writers have thought it fufEcient to fay, that 
the whole Parliament of the 21ft of Richard the 2d. and 
I. Hen. 4^ c. every Thing done in it, is annulled by the ift of Henry 
3* ' the 4th. But this Anfwer will not remove the Difficulty 

if there be any in the Cafe. For the Objeiiion is not 
founded on any legiflative or judicial AS, thofe AQts aje; 
• undoubtedly repealed, but barely on the Opifiion of thaf 

Parliament. And theSenfe of Parliament, it is faid, touch- 
ing any paft Tranfa£lion, will be of equal Weight whether 
it's legiflative ©r judicial A(£ts continue in Force or no. 
This is admitted. But it muft be likewife admitted, 
that if the Opinion of a fingle Parliament, unfu^pported 
by FaS or Principle, is to turn the Scale, every J^efolu- 
tion of the fame Parliament, confidered as Matter of-mcre 
OpinioHy will be of equal Weight. If this be granted 
me, r will, as (hortly as I can, ftate a Refolutiop of this 
Parliament upon fome very conftitutional Points : and 
then leave it to the Reader's Judgment, how far its bare 
Opinion is to be regarded. 
RaftarsStat. i^ the loth Year of this King a Commifllon of a 
10. K. z. ^gj.y extraordinary Nature iffued under the Great Seaf, 
and had the Confirmation of Parliament. By it th^ 
Duke of Gloucefier^ and fome others, by Name, a^d the 
Chancellor, Treafurer, and Keeper of the Privy Sfeal are 
conftituted the King's great and (landing Council for one 
Year, for the Purpofes mentioned in the Commiffionl 
The Commiffibners Powers were very large, and wer^ 
thought to be derogatory to the royal Prerogative. And 
therefore the King and nis Minifl:ers, foon after the Dif- 
folution of the Parliament, entered into Meafures for de- 
feating this Commifllon. One Expedient was to take 
the Opinion of the Judges upon the whole Proceeding ; 
a Refuge conflantly open to a corrupt Adminiilration, 
thoi^gh; b^ it fpoken to the Honour of the ProfeiSon, not 

always 
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always a fure one ; even while the judges Commidions 
were determinable at the Pleafure of the Crown, 

To this End, the Judges were fumnwned to attend 
theKing at Nottingham: and the two Chief Juflices, and 
three Puisnes did attend, and gaveAnfwers to ten Quef- 
tions whith were propounded to them in the King's Pre- 
■fence. Some of their Anfwers were to this Effefl, ' That 

■ thofe who procured the Statute and Commiirion jiift 
mentioned were to be punilhed with Death, except the 

: King would pardon them : as were alfo thofe who mov- 
r. «d the King to confent to the Statute. And that aa well 
the Perfgn who moved in the laft Parliamentj [hat the 
Statute whereby Edward the id was dcpofed fiiouid be 
laid before ihe Parliament,, as he who in Purfyance of 

■ that Motion carried the fame into, Parliament, are Trait- 

■ on and Criminals to be punipM -ajilb Death. 

There were two other Qneftions, which with the 
Anfwers I think worth tranfcribing. 

" Sixth Queflion, Whether afterin aParliament af- 
*• fembled, the AfF;iirs of the Kingdom, and the Caufeof 
*' calling that Parliament are by the King's Coiiunand. 
" declared, and certain Articles limited by the Kinp;, up- 
" on which the Lords and Commons in that Parliament 
.*< ought to proceed, if yei the faid Lords and Commons 
•• will proceid altogether upon other Articles and Affairs, 
** and not at all upon fhofe limited and propoftd lo them 
" by the King, until the King, Ihall have firft anfwered 
■** them upon the Articles and Matters fo by them cxpref- 
" fed, allhoi/gb the King't Command be to the ctnlrary ^ 
" whether in fuch Cafe, the King ought not to have the 
■" Governance of the Pariiamenl, and effeftually over- 
** rule them, fo as that they ought to proceed firft.on 
** the Matters propofed by the King; or whether on the 
f' cnntrary, the Lords and Commons ought firll lo have 
** the King's Anfwer upon their Propofals, before they 
«* proceeded furtlier," 

To which Queftinn they anfwered unanimoii!]y, " that 
«* the King in that Behalf hath the Governance, and may 

* See RaJlahStit. zi J?iVA, a.acd i. State Trials. K^iigh' 
itn inter decern Script, Col. 26^4. 

« appoint 
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** appoint what (hall be firfl handled, and (o gradually 
*' what next in all Matters to be treated of in Parliament, 
even to the End of the ParHament : and if any Perlors 
fliall a6k contrary to the King's Pleafure made known 
therein, they are to be pimifhed as Traitors,'*'' 
** Eighth Queftion, Since the King can, whenever 
«' he pleafelh, remove any of his Judges and Olnccrs 
** and juflify or punifli them for their OiTenccs; whc- 
** ther the Lords and Commons can without tiie Will 
of the King impeach in Parliament any of the faid 
Judges or Officers for any of their CtTences." 
To which they unanimoufly anfwercd, ** That they 
*' cannot, and if any one fhould fo d©, be is to be punijbd 
•< as a Traitor,^' * 

In this Manner did thefe Judges proftitute ihtw facred 
II. Rich. 2. Chara6lerl But a Proftitution fo grols could not lorg ef- 
cape a public Ccnfure. And at the next Parliament a 
Cenfure fufEciently .fevere, and net warranted hy any 
known Rule of l^aw, did pafs upon them. Tbeir. own 
Meafure was meted out to tbem» t But in the2iftof 
n ft i» Q- the King, thofe Queftions with the Judge's Anfwers hsL^^ 
ta . j^g \fiztx^ read over in full Parliament, ** It was demanded 
•* of all the Eflatos of the Parliament, how they thought 
** of the Anfwers afore fa id. And they faid, that they 
** thought the faid Juftices made and gave their Anfwers 
*' as good and lawful liege People of the King ought to (lo" 
A Parliament that cauld folemnly adopt Principles, To 
contrary to the whole Tenor of the Statute of Treafons, 
anti-ccnflitutional in every Point of View, fubvcrfive of 
the undoubted Rights of Parliament, and of all Freedomof 
Debate in either Houfe, fuch a Parliament muft, unlefe 
under an aQual Force, which moft probabjy was the Ca^e, 
be the willing Tools of defpotic Power. And in either 
Cafe, its bare Opinion deferveth no manner of Regard. 
I will now confider fome other Paffages in the Hiftory 
of the Pleas of the Crown, of much the fanae Tenijency 


21. Rich. 2, 


Thefe Queftions and Anfwers being copyed from amo- 
Tranflation, differ in Stile from Raftal and the older Edl* 


dern 

tions of the Statutes b^it in Senfe and Subflance they agree 

vi^ich alt of them. 

t See ift. State Trials, the Proceedings againft Chief 
Tuft* Trefilian and others. 
' ' with 
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with that I have already examined. The learned AutKor *• Hale 60.* 
afFerteth with great Truth, thai a King de Fa^Oy in the^^V*^** '^ 
full and fole Polilflion of the Sovereignty, is fiich a King, '^i' 
againfl: whom High Treafon may be committed within the 
Statute of Treafons. And addeth that Treafons againft a 
King de Facioy not being Attempts in Aid of the rightful 
Heir, may be punifhed in the Time of a King de jure\ 
and that thofe who have afTifted {he Ufurper, though in 
actual Poffeflion of the Crown, have on the Regrefs of 
the Crown to the right Heir fufiered as T^raitors. 

I fear it will avail very little towards the fettling any 
Point of Law or Rule of Right, to enquire in what Man- 
ner Princes on fuchRevoJutions as thofe alluded to in thefe 
Paflages by the learned Author, have treated either their 
Friends or their Enemies. It is not to be imaj^ined, that 
they will confider.the former as Traitors for Acls of Hof- 
tiiity doYie or atterhpted in Aid of themfelves. I verily 
believe no Prince in his right Senfes ever did. His Lord- 1.- Hale 6f* 
Clip doth indeed in the Paflages jiift cited mention the loj. 
Cafe of Sir Ralph Grey ; and luppofeth, that he was pu- 
nifhed in the Time of Edw. the 4th for Treafons com- 
mitted againfl: Hifwr/ the 6th va Aid of Edw. But I 
doubt that Cafe will not warrant any fuc;h Suppofition. 

Sir Ralph was taken in aflual Rebellion againft Edw, a Ed. 4. 20i 
the 4th fome Years after he had been in full Pofleilion of 
the Crown ; and was beheaded for that Treafon, and for 
that alone ; as many more were at the fame Time. He 
was likevvife degraded. And the Book faith, that the 
Reafon of his Puniihment " En ti el Manner*' (by Degra- 
dation, as 1 underftand the Book) was, pur Caufe defon 
<* Perjury £5f Doublenefs que il avoit fait al Roy Hen. 6. 
<< jades Roy €ffr. [* y auxi al Roy Edward le ^art qua 
*^ ore ef] He had, it feefns, aSed a Part truly infamous, , 
had betrayed both Sides, had broken his Faith to both 
Kings. And for. this Duplicity he was, by a peculiar 
Brand of Infamy, diftinguifhed from thofe who fufFered 
with him for the fame Treafon. All were beheaded, he 
alone was firft degraded. 

* The Words between the Hooks the learned Judge hath 
omitted. 

With 
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With Regard to the Meafures which have been ob- 
ferved towards the Enemies of a new Government, after 
a long Struggle and much Blood-fhed, our Hiftory furnilh- 
cth Inftances more than enough, of a moft unwarranta- 
ble Revenge taken by the prevailing Faftion. The A^ 
of Attainder paffed againft the Chiefs of the Lancaftrian 
f arty in the firft Year of Edw, the 4th, which the learn- 
ed Judge alludeth to in the Places laft cited, were of that 
Kind : to be accounted for only by the Heat and Vio- 
lence of the Times ; never to be drawn into Precedent. 
For Henry the 6th had been in full Poffeffion of the 
Crown almoft 40 Years by lineal Defcent, and under a 
parliamentary Settlement; in which the whole Nation 
had acquiefced for 60 Yearsf. The Fortune of War 
. did at length decifively turn the Scale in Favour of Ed'w, 
ait the Battle of Towton-Field : but with the Lofsof neat 
46000 Englifb Subjefts, who fell on that Day. And at 
fuch a Junfture, to what Lengths cannot the Sweets of 
Revenge, the Joys of Conqueft, the Profpe6t of rich 
Plunder in a Plenty of Confircations> with a mifgiving 
Heart ftill dreading the final Iflue of Things, to what 
Lengths of Violence cannot thefe Incitements carry the 
Vindiftive, the ravenous, the timid, bliiftering Mortals, 
who upon fuich Revolutions either take the Lead, or join 
in the Cry ! At Seafons fuch as thefe* the ftill Voice 0/ 
Law and Reafon is feldom heard. 

I fear it was little attended to in the Cafe of any of 
^he Attainders pa(Ted on either Sid6 during the unnatural 
War between the two Rofes. Nor ought any of thofe 
Attainders to be confidered as Cafes from ivhich the 
Principles of Law can be deduced. For, as his Lord- 

I. Hale 174. (hip elfewhere with a Candour habitual to him bbferveth^ 
** Parliaments have been always obfequious enough to 
«* the ViQor; and ready to pafs Attainders ybrW/5ij//- 
** ty and tbiir oivn.*^ 

j jjjjjg g, His Lordfliip admitteth, that a temporary Allegiancs 

was due to Henry the 6th as being King de Fa^o. If this 
be true, as it undoubtedly is, with what Colour of Law 
could thofe who paid him that Allegiance before the Ac- 
ceffion of Ediv. the 4th be confidered as Traitors ? For call 
it a temporary Allegiance, ot by what other Epithet of 
Diminution you pleafc, ftill it was due to him lubile in fuB 

Poffefm 
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PoJfeJJton of the Crown. And confcquently thofe who 
jpaid him that due Allegiarxe, could not with any fort of 
Propriety) be confidered as Traitors for fo doing. 

The nth of Henry the 7th, though fubfequent to 

thefe TranfaSions, is full in point. For let it be remem- 

! bered, that though tlie enacting Part of this excellent 

i Law can refpefl: only future Cafes, the Preamble, which 

his Lordfhip doth not cite at large, is declaratory of the 

Common Law; and confequently will enable us to judge 

' of the Legality of paft TranfaSions It reciteth to this 

■ eBFeS, ** That the Subje£ts of England are bound by the 
** Duty of their Allegiance to ferve their Prince and So- 

• ** vereign Lord for the time being in Defence of him and 
«* his Realm againft every Rebellion, Power, and Might 
«< raifed againft him. And that whatfoever may hap- 
« pen in the Fortune of War againft the Mind and Will 
<* of the Prince, as in this Land fome time pafi it bath 
** been feen^ it is not reafonable, but againft all Lawsj 
*< Reafon, and good Confcience, that fuch Subjefls at- 
** tending upon fuch Service (hould fuffef fordoing their 
**. true Duty and Service of Allegiance.'' It then enafi- 
cth, that no Perfon attending upon the JKing for the time 
being in his Wats ftiali for fuch Service be convid of 

' attaint of treafon or other OflFence by Afl. of Parliament^ 

'•■f or otherwife by any Procefs of Law. 

■ Here is a clear and full parliamentary Declaration^ 
that by the antient Law and Conftitution of England^ 
founded on Principles qf Reafon, Equity, and good Con- 
fcience, the Allegiance of the SubjeCt is due to the King 
for the time being, and to him alone. This putteth the 
Duty of the SubjeS upon a rational and fafe Bottom^ 
He knoweth that ProteSion and Allegiance are recipro- 
cal Duties. He hopeth for PfoieSion from the Crown^ 
and he payeth his Allegiance to it in the Perfon of him 
whom he feeth in full and peaceable PcflefTion of it: He 
entereth not into the Qucftion of Title. He hath neither 
I^eifure nor Abilities, nor is he at Liberty to enter into 
that Qacftion : But he feeth the Fountain, from whence 
the Bleffings of Go\ernment, Liberty, Peace, and Plenty 
flow to him ; and there he payeth lus Allegiance. And 
this excellent Law hath fecured him againft all After- 
Reckonings On that Account. 

It 
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Tt being admitted, that Alb^iance k due to a King 
de FaSio in the full and folc Poireffion of the Crown, it 
will follow that a Perfon abfolutely out of Pofleflion, but 
claiming Title, is not to be confldered as a King with- 
I.Hale 104. in the Statute of Treafons; which the learned Judge 
fuppofeth to have been the Cafe of the Houfe of Tork 
during the Reigns of the three Henrys. 

I would aft therefore, at what poibt of Time can it be 
faid, upon any known Principle of Lo'Wy that the Bond of 
Allegiance due to Hen. 6. for Inftance, ceafed ? When 
did be fird become a mere Didurber, and his Adherents 
Traitors, and Rebels ? It will be impoflible to maintain 
that they became fo the Monient Edward marched into 
England to revenge the Death of his Father, who fell at 
the Battle of IVakeJield on the 30th of December 1460. 
The learned Judge doth not contend that they did. 
And I freely acknowledge it would be high Prfefumption 
in me to attempt to determine with Precifion, fron any 
known Rule of Law, at what Point of Time they did 
become fo. , » • 

It is very true, that Edward^s firft Parliamenfmade 
not the leaft Difficulty of fixing the Commencement of 
his Reign to the 4th of March 1 461 . (the Year confider- 
ed as commencing the fir ft of January.) About which 
Time, the Gates of London having been opened to him, 
his own Party fupported by his Army proclaimed him 
there. And his Lordftiip in Conformity to the Judg- 
ment of that Parliament, fixeth the Commencement of 
Edward's Reign to the fame Day ; and from that Day 
pronounceth Henry the 6th a iHere Difturber, not fo 
much as a King de Fa^o. 

But furely, a military Recognition bi Edward's Title, 
flagrante Belio, for it was nothing more, and the Triumph 
of one Week at moft that immediately followed it, cannot 
with any Sort of Propriety be faid to have put him into 
the real, aSual Pofferfion of the Sovereignty. His ViQo- 
ry at Towton-Field ^ few Weeks afterwards did indeed put 
an End to the Competition. And in Confequence of that, 
Dugdstle. Writs iffued on the 23d of May returnable the 6th of July 
for calling a Parliament ; which by reafon of fome re- 
mainingTroubles in the Kingdom never met. On the 29th 
of June he wag crowned, and upon the 4th of Nwemhet 
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he held his firft Parliament, for which the Writs bore 

Tefle the 26th of July. Dugdale. 

This Parliament, as I before obferved, fixed the Com- 
mencement of his Reign to the 4th of March 1461. But 
I doubt the Incitements before mentioned had too great a 
Share in this Meafure. For by this Retrofpe^fc to the 4th 
o^ March y they gave themfelves fome Colour, and but a 
Colour of Law, for attainting many of the Chiefs of the Cotton. 
Lancaftrian Party for the (hare they had in the Battle of ' • Ed. 4. N» 
Toivton-Field on the twenty ninth of that Month, and«^°' ^4* 
afterwards in fome fmaller A6lions, before Matters were 
thoroughly fettled. Here, I fay, the prevailing Party af- 
fiimed the Colour of a legal Procedure. But they had not 
even the Colour of Law, for attainting thofe of the Lan- 
caftrians who bore a Part in the ASions at Wakefiefdy and 
at other Places ; all antecedent to the Time at which 
themfelves had fixed the Commencement of Edward's 
Reigo, and the Period of Henry*s, And yet ASs foj that 
Purpofe did pafs at this Parliament. Though the Fa£tion Ibid. N** 1 7, 
of Tork had affefled to govern in the Name of Henry then 19. 25. 
aftually their Prifoner from the Middle of July 1460, to 
the Middle of February following, if not longer ; as ap- 1 1 . Rym. 
peareth by many public A8ts in Rymer^s ColleQion. 458. to 47.1; 

One of them is too remarkable to be lightly paffed 
over. It is a Commiflion from Henry himfelf to his Com- 
petitor, Tejle fo late ^s the 1 2 th of February, for rai- 
ling Forces in Brijlol and the neighbouring Counties, for 
fubduing, chaftifing, and bringing to Juftice certain Re- 
bels and Traitors then in Arms agalnft the King. Mean- 
ing the Queen, the Prince, and other Chiefs of the Lan- 
caftrian Party then at the Head of a formidable Army, in 
Defqnce of the tCing's Perfonand Government.* 

What 

* " Rex pracharijjimo ConfanguineoNoflroEdivardoDuciEborum Salu-^ 
** tem^ Sciatis quod Sluidam Subditorum Noftrorum^ qui vert Ligei Noftri 
** ejfe debent & tenentur^ Diabolicd Fraude fedu^li^ in Numero non medico 
** ModoGuerino arraiati—fepropridTemeritate&yiudacid ccngregarunt^ 
** — (^ de Tempore in Tempus Alios ^ofcunque^ ad Statum Nojlrum (^ Reg- 
*' ni NoJlriPoliticum Regimen fubvertendunty Sibi congregant^ congregate 
** intendanty 

" Not eorumTemeritatiy Prafutnptioni& Audacia obviare voUntes^ ac 
^ de Nobilitate^ Strenuitatey ^ providd CircumfpeSiope Vefiros^ plenius 
*f confident esy 

*' AJJignavimuiVci^ac VobisplenamcommittimusPotefiatem^ adad'uocan-' 
** dumVobis Omnes^&Singulos Ligeos Nofiros Villa Brijlolire — cdprcficifcen- 
*^ dumV obi fcum^ contra prafatos Prafumptores atque Rebelles Nofiros — ad 
''^ eorum Prafumptioneniy Temeritatem & Audaciam.repritnenduui—Q^^ 
^"^ fi Res exigerit^ tanquam Hojies & Rebelles Ncjlrss pfci:dsnduniy(^ 
^^ etfd^m Expugnandum. 

C c PaniHi ' 
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What ContradiSions cannot the Luft of Power rtr 
concile! To what dirty Expedients cannot Ambition 
fometimes (loop ! 

The Cafes cited by the learned Judge do not in the 
leaft (hake the Principle already advanced^ that the , 
Throne being full, any Perfon out of Poffeflion, but 
claiming Title, be his Pretenfions what you pleafe^ is no 
King within the Statute of Treafons. 

I am aware of the Judgment of the Court of King's 
Kcil. 1$. Bench in the Cafe of Sir Henry Vaney « That King 
«< tbarles the Second, though kept out of the Exercifc 
«« of the kingly Office, yet was ftill a King both de 
«* Facto and de Jure: and that all AQs done to the 
«< keeping him out were high Treafon/* 

Sir Henry Vaneh was a very (ingular Cafe, and the 
TranfaQions in which he bore a Part happened in a Con- 
junSure of Affairs which never did exift before, and I 
hope never will. An Ufurpatioh founded in a Diffolu- 
tion of the antient legal Government, and the total Sub- 
verfion of the Conftitution. 

I will therefore fay nothing to the Merits of the Quef- 
tion more, than that the Rule laid down by the Court in- 
volved in the Guilt of Treafon, every Man in the, King- 
dom who had aSed in a public Station under a Govern- 
ment poflefled in Fa^ for twelve Years together of So- 
vereign Power; but under various Forms at different 
Times, as the Enthufiafm of the Herd or the Ambition 
of their Leaders diftated.* 

But this Refolution hath not in the leaft (haken the 
Principle I contend for ; it doth in Reality fuppofe the 
Truth of it. For if Charles the Second was King de Fac- 
to from the Death of his Father, every thing done from 

'*^ Damns etiam Univerfis ftf Singulis Li'giis ^ Subditis Noflris Jir- 
** fniter in Mandatis quod Fobis in Executione Fr^tmiffcrumintemdentes 
** fint — aliquibus Mandatisy CdmmiJJionibus feu Proclamaticniifui ferau" 
** tea Fadit n»n objiahtibus. 

** *Tefie Rege apud fFeftmeiraJferiUm 
** Duodecimo Die F&bruarti-. 

« PerConciliuiu'* 

t 

2 St. Tri, * Lord Chief Juftice Hale^ when of high Rank at the Bar, took the ^ 

_ -Q gageraent, "To be true and faithful to the Gomniohwealth of England vith* 

^''* '* out a King or Houfe of Lord s^'* This in the S^nfe of tbofe tob^ imftofed 

ity 'was plainly an Engagement for abolifhing kingly Government, at leaft 
for fupporting the Abolition of it. And with regard to thofe who took it, 
It might, upon the Principles of Sir Henry Fane''s Cafe have been ea£tly 
iflQprovcd iBto an Overt-A£t of Xreafon agaiaft Kin^ CJ^mrles the ^lecond. 

that 
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that Time in Prejudice to his Right was undoubtedly 

high Treafon. 
The only Difficulty is, what did the Court mean by a 

King de Fa^o? They could not mean, what eyery Soul 
' before themfelves underftood, a King in the aftual and 

full Exercife of the regal Power. They meant, I pre- '• "*'^ ^^4» 

fume, as his Lordfhip upon another Occafion is pleafed 

to exprefs himfelf, one Quasi in Pojfejpon o/the Crown ; 

fince during the tJfurpation, no other Perfon did claim 

to act under the regal Title. 

Th e Diftinftion between de Jure and de Fa^o Kings, 
was taken up by the Houfe oiTork to ferve the Purpofes 
of Ambition and Revenge. By the former they meant 

tbofe N^ho were prefumed to have fucceeded to the 
Crown in a regular Courfe of Defcent. By the lat- 
ter, thofe who have not had that Claim to it. The 
former were in their Eftimation the only rightful Kings. 
The latter, not excepting fuch as have claimed under a 
parliamentary Settlement, no better than fortunate 
Ufurpers. 

This Doftrine pcrfeflly fuited the Views of that Fac- 
tion. For the Crown having been entailed by A£t of 
Parliament on Henry, the 4th and his Iffue, the Houfe of 7- "• 4* ^* 
Tork faw itfelf totally excluded ; unlefs it^s Pretenfions 
could be fupported by a Title. Par amount to, the Fovjer 
mf Parliament. Proximity in Blood was it's only Refuge^ 
and to that the Partizans of that Houfe reforted. Arid 
in fo doing they brought upon themfelves, in n?y Opini- 
on, the whole Guilt of that Deluge of Blood, which 
was afterwards fpilt in the unnatural War between the 
twoHoufes. 

It is not to be wondered at that Men whbfe Ambiti- 
on fuggefted to them the Hope of ovdr- turning an Eftab- 
liihment, to which themfelves, their Anceftors, and the 
whole Nation had fubmitted for more than half a Cen- 
tury, fhould endeavour to convince Mankind of the Rec- 
titude of their Intentions and the Juftice of their Claim, 
Nor is it at all furprifing, that their Followers, in the 
I^eat of the Times, fhould fuffer themfelves to be eafily 
convinced. F6r in the Ferment of Parties, Leaders never 
blujbi and the Herd of the Party feldom think. But, that 
Perfons who are placed'at an happy Diftance from thofe 
difaftrous Times, (hould in cool Blood revive and adopt a 

C c 2 Doftrin^, 
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Doarine, which hath once laid their Country waftc^ is 
not fo eafily accounted for. 

But fince this hath been done by learned Men, a- 
noong whom Lord Chief Juftice Hale*s Name muft be 
mentioned with all juft Regard, I will endeavour to point 
out what I take to have been the radical Miftake, which 
led them into a Train of fpecious, but falfe Reafoning 
upon this Subjed. 

They feem not to have fuflSciently attended to the 
Nature and Ends of Civil Power, whereof the regal 
Dignity is a principal Branch. They feem to have con- 
Adered the Crown and royal Dignity merely as a de- 
fcendable Property : as an Eftate or Intereft vefted in 
the Poffeffor of the Emolument and Grandeur of himfelf 
* and Heirs, in a regular invariable Courfe of. Dcfcent. 
And therefore in Queftions touching the Succefnon> they 
conftantly refort to the fame narrow Rule^ and Maxims 
of Law and Juftice, by which Queftions of mere Proper- 
ty, the Title to a Pigftye or a Layftall, are governed. 
And thence conclude^ that the Legiflature itfelf cannoc 
without manifeft Injuftice interrupt the antient, leg-al, 
eftabliftied Order of Succeflion. It cannot, fay they, 
without Injuftice, give to one Branch of the Royal 
Family, what by Right of Blood belongeth to ano- 
ther. 

Thus they argue. And if t could conceive of the 
Crown, as of an Inheritance of mere Property^ I (hould 
be tempted to argue in the fame Manner. Bujt had they 
confidered the Crown and Royal Dignity, as a delcend- 

"^ able Office, as a Trust for Millions, and extending 

it*s Influence to Generations yet unborn ; had they con- 
fidered it in that Light, they would foon have difcovered 
the Principle upon which the Right of the Legiflature to 
'interpofe in Cafes of Neceflity is manifeftly founded. 
And that is the Salus Populi, already mentioned up- 
on a like Occafion. 

There is and for many Ages paft hath been, a certain 
Order of hereditary Succeflion eftabliftied among us. But 
it was for the Sake of the whole, and to avord the many 
Inconveniencies to which an uncertain Succeflion is fub- 
je6t, that this Order of hereditary Succeflion ever took 
Place. For Nobody can fay, that this or any other Parti- 
cular 
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cular Mode of Government is founded in natural Right. 
Nature difcovered the Neceflity of civil Government, 
but the feveral Modes of it are either Matters of" Choice 
or refulting from .mere Neceflity or Accident. 

Hereditary Succeflion in monarchical States is no- 
thing more, than an expedient in Government founded 
in Wifdom and tending to public Utility. And confe- 
quently whenever the Safety oi the Whole requireth it, 
this Expedient, like all Rules of merepofitivelnftitution, 
muft be fubjeQ to the Controul of the fupreme Pow^r in 
every State. Otherwife a Nation will in numberlefs Ca- 
fes that might be mentioned, find itfelf under a fatal Ne- 
ceflity of finking into Ruin, inevitable and irretrievable. 
But certainly no Nation was ever doomed to fubmit to 
the greateft of all Evils, out of pure Deference to a pru- 
dential Expedient. This is too abfurd to be conceived. 

Let me add, that in the Parliamentary Settlement al- 
ready niehtioned and in thofe I fliall mention, (the Pow- 
ers delegated to Hen. the 8th only excepted,) the Legif- 
lature hath proceeded upon a full ConviSion of the Uti- 
lity of this Expedient. For when it hath, upon emergent 
Occalions excliided one Branch of the Royal Family 
claiming by Defcent, it hath conftantly efl:abliflied ano- 
ther in a Courfe of Hereditary Succefliion. Title by De- 
fcent was ajways efteemed by the Legiflature a wife Ex- 
pedient in Government. But in Cafes of Neceflity, it 
^zs never thought to confer an indefeafible Right. »Be- 
ciufe that would have been, to defeat the End for tbc 
Sake of the Means. 

' I have faid that thofe who have revived the Doc- 
trine upon which the Houfe of Tork founded it's 
Claim, are conftantly reforting to the fame iiarrow 
Rules by which Queftions of mere Property are go- 
verned. I doubt I was a little too hafty in that Ob- 
fervation. For in the Cafe of the Crown, they exclude 
otte Rule which entereth into all Queftions of mere Pro- 
perty, and is evidently founded in public Utility. I mean 
that whereby a Right is acquired, or, which in the 
Iffue of things will amount to the fame, the Remedy 
is barred by Pbflefl[ion, Acquiefcence, and Effluxion 
of Time. The Principle on which this Rule is found- 
ed is plainly this, the public Good muft always be 
preferred to the Intereft of Individuals. And the Pub- 

C c 3 lie 
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lie Good evidently requireth that Property (hould not lie 
open to perpetual Litigation. 

This they will not deny in the Cafe of private Rights : 

xj » u-A ^"' *" ^^^ ^^^^ °^ ^^^ Crown, they fay the«Renriedy of 

T of th ^ the rightful Heir is not barred even by Poffeffion and 

Common- Acquiefcence for many Ages or Defcents. Give me leave 

Law. 7i ^^ ^^* vrhsLt is this Remedy? what hath it been in ail 

Ages and Nations ? nothing lefs than the Calamities of 

an inteftine War. A Remedy infinitely worfe than the 

Difeafe. 

It is admitted, that the Remedy by civil Suit is bar- 
red by Poffeffion and Effluxion of Time, and that Public 
Utility requireth it (hould be fo. And can it be imagin- 
ed that the moft dreadful of all Evils, is the only Reme- 
dy that is never to be barred ? the Rule I have already 
pointed to, Salus Popull, furniflieth a clear and ready 
Anfwer. 

I have nothing at prefent to add upon the Foot of 
Reafon and public Utility, except it be to refer the Rea- 
der to what hath been already offered in a fimi/ar Cafe 
touching the Right of Self-Defence, grounded, on the 
primitive Law of Self-Prefervation. . One Clue wUl in 
both Cafes lead him very fafely through all the Difficul- 
ties, which the Enthufiafra of Party hath thrown in his 
■ Way. , ; 

I will now confider the Queftion upon the Foot of Hif- 
torical Evidepce, and t;he Principles of our Conftitution. 
I do not intend to enter minutely into the Hiftory of 
the Succeffion. That Part hath been undertaken by 
others, and well executed. I (hall confine myfelf to a 
few AQs of Parliament. . 

I have already taken Notice of the Entail in Favour of 
Henry the Fourth and.his Iflfie;:. tha.t in Favour oi Henry . 
the feventh and his Iffue will be barely mentioned. I 
proceed to the Time oi Henry ih^ 8tJi., The Statute of 
9I.H. 8. c. 7. the 28th of thatKiog paCTed after his. Mitrriage witji the 
hsidy Jane l&eympurt aift^r de^lafing thp King's Nta^riage 
with Qpeen Ctf/i^^-zW yoid| and his Marriage wi,th^jfw. 
Bujlen lil^ewife voici^ and thf- Iffv|f, of bqt:I);lV^rMg^s iUe- 
gitimatCf limiiteth the CrowJ? to the Sons of the KyigL^uid 
Queen iuccefli^ety and the,I^e^rs. of tljeir Podies, Re- 
mainder to the, King's Son» by. any future Wifein.likc 
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manner. Remainder to the Daughters of the King and 
Queen fucceffively and to the Heirs of their Bodies. 

And after reciting, that if the King (hould die with- 
out lawful Iflue, nd Provifion having been made in his 
Life-time touching the Succeflion, the Realm in that 
Cafe would be deftitute of a lawful Governor, <* or elfe 
** percafe incumbered with fiicb a Per/on that would covet Sec the Adl. 
<* to afpire to the fame ; V/ba.n the Subje^s of this Realm. 
^* Jball not find in their Hearts to love, dread and obediently 
*^ to fervcy as their Sovereign Lord^'** it goeth on to im- 
power the King in Default of iJTue of his Body, by Let- 
ters Patent or by laft Will, to limit the Crown to fuch 
Perfon or Pcrfons in Poffeffion or Remainder, and accord- 
ing to fuch Eftate, and after fuch Manner, Form, Fafhi- 
on. Order, and Condition, as he fhall judge expedient. 

It further enaSeth, that the Perfons fo to be appoint- 
ed (hall enjoy the Crown fubjeS to the Limitations and • 
Conditrons, in like manner " as if they had been lawful See the AS. 
**' Heirs to the fame, or as if the Crown had been given 
** and limited to them plainly apd particularly by fpecial 
" Names and fufficient Ttixn&yhy full and immediate 
'j« Authority of the High Court of Parliament :^^ 

The 35th of the King, which is ftrongly inforced by 2 5 H.3.C i. 
the firft oi Edward the 6th, reciting the laft AQ, enaQeth ^ Kd. 6. c. 
and declareth, that in Defaiilt of lawful Iflue Male, or \^' S, 9. 
Female of the King and Prince Edward, the Crown fhall 
be and remain to thePrincefs Mary the King's Daughter* 
and the Heirs of her Body, upon fuch Conditions as the 
King (hall appoint by Letters Patent or laft Will ; Re- 
mainder to the Lady Elizabeth in like manner. And if 

* This feemeth to be pointed at James the 5 th of Scotland who was at 
this Time the next in SucceiHon upon Failure of the King^s KTue, not 
Uaiely as being defcended from the Union of the two Rofes but under a Rot. Pari. 
Parliamentary Enteil in Favour of Henry the Seventh and the Heirs of his | j^ -^ 
Body, made before that Union took Place. : I mean before the King's Mar-o' pj,pln»- 
riage with the Princcfs Elisuibetb% and confequently to the ExcIufiDa of,^ 
her and the whole Houfe of ^r^. H. 7 an AC- 

But notwithflanding the near Relation the Houfe of Stuart flood in to COUDt of thi$ 
the Crown of England, Scotland was during all Kxt^Henry\ Reign, the Mj^tter, 
fame detefled JSneiny it had been for Ages paft. And a national Prejudice 
operated in both Kingdoms as flrongly as ever. But that Prejudice was hap- 
pily, in great Meafure, worn out by Time and a Change of Circumflancet 
before the Acceflton of our James the Firfl. For upon the Murder of his • 
Father and the Expuifion of bis Mother which foon followed, .Frr/rr^ y^o 1^5^^ 
Councils no longer prevailed in Scotland. Queen Elizabeth took the in-^ > / * * 

fant King and the Reformer*, who were the governing Party and had tha ' 
popuUi* Intereft, under her Protection. And the King on his Part ^referved 
at lead the Appetraicc of ftri6t Amity with h«r to the Tiioac of her Death. 

C c 4 they 


4oS D I S C O U R S E IV. 

they fhall both fail ii\ performing the Conditions, or die 
without Iflue, the King is again impowered to limit the 
Succeffion, as by the laft Ad. 

The Legiflature in thefe ASs evidently proceeded up- 
on a full ConviSion of the Truth and Utility of both 
of the Principles already mentioned, namely that, no ASt 
of the Legiflature intervening, the Crown and Royal 
Dignity ought to defcend from Anccftor to Heir in a 
certain eftabliftied Courfe of Defcent. But that this 
Courfe of Defcent is fubjefl to the Controul of the Le- 
' giflature. 

The former AQ. declareth the Princefles Mary and 
Elizabeth illegitimate. The latter, upon a Suppojithn 
cf their illegitimacy ^ poftponeth them even to all the law- 
ful Iflue Female of the King ; and yet, in Default of 
lawful Iflue of the King and Prince, it limiteth the 
Crown to them fueceflively and the Heirs of their ref- 
pedive Bodies, in preference^ to all the other IflTue of 
i/<?«ry the Seventh. 

It cannot be denied, that the Legitimacy of each of 
the Princeflfes was liable to fome Difpute. I think \t im^ 
poflible to fupport the Legitimacy of both : though fome 
Writers from a Zeal for the lineal Succefljon have at- 
tempted it. 

1. Mar. SefT. Queen Mary was advifed to get all the A3s which 

2. c. I. flood in the Way of her Legitimacy repealed, as far as 

concerned herfelf; and the Marriage of her Father and 
vMother declared valid, the Sentence of Divorce a Nul- 
lity, and herfelf the Legitimate Iflue of jthe King. But 
Elizabeth took a wifer Courfe. She had full PoflTeifion 
and a clear Title under a Parliamentary Settlement ; and 
wifely refting on that, fhe fufi^ered all Altercation about 
the Marriage of her Father and Mother, and the Divorce 
grounded on a fuppofed Pre-contra£t on her Mother's 
part, to fink into perpetual Oblivion,- ,~ . 
Eliz. I. c. 3. ^ think I arti warranted, even by the A6t for recogni* 
zing her Title, in faying, that fhe rejled on her Parliamen- 
tary Title, For, the peculiar Circumflances of her Cafe 
confidered, a bare Recognition in general Terms of her 
Right and Defcent from the Blood Royal, unlcfs the AS 
had been more explicit, amounted, in my Opinion, to no 
more than a Ceremonious, but cold Compliment to the 
Throne. It is true, the A£t doth declare her to be as 
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fully intitled as her Father or Brother. This may be 
fo, fince in the Judgment of Parltament (he had as good, 
though poflibly not the fame Title they had: It goeth on 
and declareth her as fully intitled as her Sifter. She cer- 
tainly was. But how doth that matter ftand upon the 
Foot of this A6t ? the Queen is declared to be as fully 
intitled as her Sifter was at any Time Jtnce the Statute of 
the 2Sfh Tear of King Henry the 8th, the Aft of Settle- 
ment already cited. This Declaration fo guarded and 
limited, feemeth ftrongly to imply, either that in the 
Judgment of Parliament Queen Mary had no Title an- 
tecedent to that Aft, or that Elizabeth having no other, 
it was thought but decent to put the Sifters upon an 
equal Foot, as former Parliaments had done. - 

These Things, together with the Care taken to cor- 
roborate the Aft of Settlement by a frefh Confirmation 
of it, though the Statute of Edivurd the 6th before cited 
had ftrongly inforced it; and an exprefs Repeal and Abro- 
gation ** of fill Judgments and Decrees by whatfoeverSee the Aft. 
<« Power or Authority given, and of every Claufe, Mat- • 
" ter, or Thing in any Aft or Afts of Parliament re- 
** pugnant to it," thefe Things, I fay, ftiew, that what- 
ever other Title the Queen might be prefumed to have, 
her Title under the Aft of Settlement had plainly the Pre* 
ference. And in Faft, upon the firft Notice of her Sif- 
ter's Death (he was by Order of the Houfe of Peers then 
jGtting, proclaimed true and lawful Heir to the Crown, 
according to the A^ of Succejfion of the ^<^th Tear of Hen- Camden, 
ry theStb. 

The Aft for Recognizing the Title of her Succeflbr; i. Jac. i. c. ^. 
penned in a Strain of Adulation fuited to hisTafte, after 
mentioning the happy Union of the Houfes of Tork and 
Lancajier, carrieth his Pedigree back to Elizaheth the 
eldeft Daughter of Edward the 4th, Wife of Henry the 
7th; and is totally filent with Regard to the Entail on 
Henry the 7th and his Iflue ; by which, as I before obfetv- 
€d, Elizabeth herfelf and the whole Houfe of Tork were 
excluded. But it is obfervable, that the Tender of Per- 
petual Loyalty, Faith and Obedience, which the Parlia-See the Adt 
ment in Terms of deep Humility, " even upon the Knees 
€f their Hearts,^ make to him, is carried no farther than 
to his own Perfon and his Royal Progeny and Pofterity 

for 
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for ever ; in other Words of lefs Sound but equal Import, 
the Heirs of bis Body, This is very confiftent with the 
Entail on Henry the 7th ^nd his IfTue ; and taketh in the 
whole Extent of the King's Title as founded on that En- 
tail. But feemeth to be far fliort of a Title derived ei- 
ther from the Houfe of Tork or Lancafter^ of from the 
Union of both. 

The Powers delegated to Henry the 8th by the Statutes 
I have cited, favour, it muft be confeffed, very flronglj 
of the Temper of the Tinfies. But ftill they imply afuU 
Conviftion of the Truth of the Principles I have laid 
down. For the Legiflature, in order to give to the 
King's Nomination tlte utmoft Stability the Conftitution 
will admit of, declarcth that the King's Nominees fhalt 
Iiold and enjoy in like manner as if they had been lawful 
Heirs to the Crown ; ** or as if the Crown had been given 
** and limited to them by Name by the full and immediate 
«^ Authority of Parliament,'^ 

The Law of England knoweth of no Title to the 
Crown, except Right of Blood,' or the Designation of 
Parliament. Thefe Titles are well known; and accord- 
ingly thefe ASs give to the King'sNominees the Stre^^gth 
and Security of both. Let me add, that the fuH and im- 
mediate Authority of the Ltfgiflature in the Matter of 
the Succeflion muft have been prefuppofed as a Matter 
paft all Difpute. Other wife a Delegation of that Autho- 
rity would have been no better than an idle, vain and in- 
effedual Parade ; an Infult upon common Senfe, and an 
Affront to the King himfelf. 

The Principles I have endeavoured to collet by 
Implication and neceffary Suppofal from the A£ls already 
^ cited, are plainly and exprefly eftabliftied by the Statute 

13. Ehz. c. i.^f the 13th of Queen Elizabeth. Which ena6^eth 
among other Things, that if any Perfoh, during the 
Life of the Queen, ihall maintain or affirm, *< that the 
" Common-Law of the Realm t ti or altered by 
•* Parliament, ought not to direO: the Right of 
" the Crown of England, or that the Queen with the 
** Authority of Parliament is not able to make Laws of 
** fufficient Force to limit and bind the Crown, and 
** the Deicent, Limitation, Inheritancey and Govem- 
** ment thereof, every Perfon fo maintaining and affirm- 
<^ ing (hall be ileemed si Traitor^ and fhall fuffer 

«< an< 
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*' and forfeit as in Cafes of High Treafon. And every 
<* Perfon fo maintaining and affirming after tbe^eerCs 
<< Decedfe (hall forfeit all his Goods and ChatteJs," 

It likewife enaSeth, " that whoever during the Life 
*« of the Queen (hall by Writing or Printing declare, be-^ 
<« fore it be fo efiablijhed and Affirmed by Aa of Parlia^ 
<* ment^ that any Perlon in Particular, except the lOu^ 
<* of her Majefty, is or ought to be right Heir or Suc- 
*« ceffor to the Q^een, fhall for the fi r ft Offence fuflFer 
«« Imprifonment for one Year, and forfeit one Half of 
*< his Goods : and for the fecond Offence, fhall incur 
«« the Pains and Penalties inflided by theStatutes of Pro- 
** vifion and Praemunire."* 

The Claufe of thiis AS firft cited needeth no Com- 
ment. The other iheweth that the eventual Right of 
any Individual, though grounded on common or Statute- 
Law, was judged a Queftion too big for ordinary Difcuf- 
fion, and proper only for the Difcuffion of the Legifla- 
ture. . ' • ; . 

That Part of the firft Claufe which regardeth the 
Power of Parliament in the matter of the Succeilion was 
in Subftance revived and rerenaQ:ed twice in the Time of . 
the late Queen. ,- . : 4- a ^ * 

But I pafs over all the AQs touching the Succeflion * ' 

made at or fmce the Revolution, whi^h are well known* 
My Intention in what I Have now fubmitted to the Judg-. 
ment and Candor of the Reader was to (hew, that the 
Powers happily carried into Execution by thofe AQs, 
have their Foundation in the Reafon of Things, in the 
Nature of Government, and in the Principles of our 
Conftitution. 

It may poflibly be objeSed, that the Statutes I have 
cited are no Evidence of a Rights they prove nothing 
more than FaSs. Parliaments it may be faid,have aQ- 
ed under an undue Influence : the Power of the Crown 
hath over-awed them, or the Spirit of Faftion hath mif- 
led them. This may be true in fomelnftances; and 
were it fo in more, my Argunient would not in the lead 
be aflFeSed by it. The Statutes I have cited prove a long 

* The printed Statutes I have cited on this Subje6i are not, 
at I remember, inferted at large in any Collection of the Sta« 
tutei fince Rajiafs 1618. 

Ufagc, , . 
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Ufage, an Uniformity in Principle and PraSice for many 
Ages back. This I conceive to- be a proper Evidence of 
a conAirutional Right. Becaufe many of our conftitutio- 
nal Rights are capable of no^ other, and were never 
thought to (land in need of any other. And it is no Ob- 
jedion to any conftitutional Powers, that thofe with 
whom they have been lodged have fometimes aOied un- 
der an undue Influence. 

For if the Gentlemen who make the Objeftion in the 
prefent Cafe, will be pleafed to apply it to the Cafe of 
jPa'rliamentary Aids, or any other Aft of Legifiation, or 
even to the known Prerogatives of the Crown, which 
ftand upon the fame Foot of long Ufage, they will foori 
^ convinced of the Weaknefs of it. 


END OF THE DISCOURSE IV. 
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Names of Cases Reported in this Volume^ 
-and lik'cwife of fuch as are occafionally 
Remarked on. 


R B; ^he former are printed in the Roman CharaEler^ 

the latter in Italic.' 


Armjirong (Sir Thomas), 46* 

110. 
B. 

Balmerino (Lord) 0. 24^. 

Barkftead and others ill. 

Benjiead^s Cafe, 211. 213. 344* 

345* 
Berkley (Sir Thomas), 387.388. 

Berwick (Joh^), i6« 241. 243* 

Broadfoot (Alex.) 154. 


Cade (Jack) 
Cameron (Dr.) 
Carnwarth (Lord) 
Charnock and others, 
Chichejler (Sir ^obn)% 
Cole\ Cafe, 
Cook (Mr^y 
Courfe (Anne), 
^ranbourn^s C^fe, i86. 
Crohagan^s Cafe, 
Cromartie (Earl of), 


197. 

109. 
151. 152. 

229* 

260. 

65. 67. 

6^, 64. 

113. 349. 

230. 231. 

262. 203. 

24;. 


Curtis (Richard), 135. 312. 

D. 

Dactes (Lord), 354, 

Damaree^s Cafe, 208. 213, 216, 
banby (Earl of), 144. 147, 

Deacon (Mr.), 9. 246. 

Delamere (Lord) 23. 25, 

Derwentwater (Earl tf) and 
others, 150, 

Drew's Cafe, 267. 

Drummond (Lord John), 88. 
Duffus (Lord), 31, 


7^- 
35^v 


E. 
Evans (Abraham), 
Evans and Finch, 

F. 

Farquarfon (Patrick), 82. 85^ 
i^<?rr6r's Cafe, 31. 

Ferrers (Earl), ' 138. 

Ferrers (Sir Henrfs Servant) 1 38, 

FoxwortbfM 


A T A'B 

Foxwortbyh Cafe, 62. 

Francia^ Care, 187. 241. 

G. 

Gibbons (George), 1.07. 

Gloucejler (Earl of)t 2 1 0. 

Gordon (Alex,)^ 81.85. 

Gordon (Captain John), 95. 

Gregg (William), 198. 217.218. 
Griffin (Lord), no. in. 113. 
Grey (Sir Ralpb)^ 397. 

Grimes (George), 79. 

Guijcard (Marquis de)y 185. 186. 

271. 275. 
Gunner at the Suit of Coppin, 62. 
Gyllenburg (Count J^ 187. 


a 

Harding (Patrick), 
Harris (Eliz.) 
Harvey (John), 
Hawkins (Anne), 
Hay (William), 
Hayes (Catberine)^ 
Henfey (Dr.) 


197. 

51.232.' 

38. 39- 
21. 

33^- 
198. 217.218. 


Hereford (Earl of), 210. 

Holloway^s Cafe> 110. 

Holmesh Cafe, 115. 1 1 6. 

Horton at the Suit of Kirton, 223. 
Howard (John), 77. 

Hugget {Hopkin)^ ^ S^- 3 1 3- 3 ^ 5- 


104. 

24. 26. 

46. 232. 


J. 

Jefferys (Eliz), 

Je\f's Cafe, 
Johttfon (Roger), 

K. 

Kilmarnock (Earl of) and others, 

143. 149.247. 
Kinloch (Alex, and Charles), 16. 

23. 

L. 

Layer (Mr,), 198. 23 1 , 245. 


L E O F 

Lewis (Anne), 
Lifle (Mrs.), 
LoFoat (Lord), 
Love (Mr.), 
Lowick^s Cafe, 


143.147. 

230. 


116. 

34<5. 
232, 

235- 
245, 


M. 


Macdaniel and others, 121. 364. 

365. 
Macdonald (-ffineas), 59. 1 83. 

• at the Suit of Ramfay, 61. 

Macgrowther (Alex.), 13. 217. 
ManJelPs Cafe, 25. 29. 31. 

Mafon (Richard) 132. 

Mawgridge*s Cafe, 274. 295- 296. 
Meadow (Eliz.) .76. 

Mercer (Charles), 102. 

Mitchell (Mary), 1 1 9. 

Molieres (Peter), i88, 

Morgan^s Cafe, 24. 26. 

Morley (Lord), 142. 

Mortimer (Roger de) and others^ 

391-393- 
Murray (John), 47. 


N. 
Nailor's Cafe, 
"Nairn (Lord), 151. 

Newman^s Cafe, 
Nicholas (Wiflianl), 
Nutbrown (John iifid Miles). 


278. 
152. 

305- 

64. 

76. 


O. 

Oates (Dr.), 
Oldctifile's Cafe, 
Onebyh Cafe, 
Ormond (Tbof^as)^ 
OxturgVs Cafe, 

P. 

Page and Harwood, 
Parkins (Sir Willtam), 
Peacbam^s Cafe, 
Perkin*$ Cafe, 


132. 

14- 
297, 

82. 85. 

12. 


355- 35^- 
232. 

198. 200. 

24. 28. 

Pitfligo 
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Pitfligo (Lord), 
Plufnmer*s Cafe, 
Powlter^s Gafe^ 
Pre/Ion (Lord), 
Pretty's Cafe, 
Pudfey's Cafe, 
Pur chafe's C2i\t, 


79- 

352. 
330. 336. 

196. 198. 

280. 

354- 
208. 213. 216. 


R. 


Raleigh (Sir JValter)^ 44. 234, 
RatcliflFe (Mn Charles), 4O. 

Keafon*s Cafe, 292. 294. 

Rogers's Cafe, 311. 312. 

Rolfe's Cafe, 266. 

Rookwood's Cafe, 26. 35. 36. 230. 

231. 245. 
Rowley* s Cafe> 294. 295 » 


S. 
Salijhury (Earl of), 
Saunders's Cafe, 
Sidney (Mr.) 
SimpforCs Cafe, 
Smith's Cafe, 
Scmerfet (Earl of), 
Stafford (Humphry )9 
Stedman's Cafe. 
Story (Dr.) 
Sullivanh Cafe^ 
Swan (Jqhn) 


4^.45.151- 

371. 
198. 

X08. 109. 

242. 

125. 

44. 232. 

292. 

60. 183. 196. 

231. 

104. 


T. 


Talbot's Cafe, 


213- 

bomas (William), 2J4, 

Throckmorton ("Sir Nicholas), 234. 


T 


Tong's Cafe, 
Tooly and others, 
Townly (Mr.), 
Tranter's Cafe, 
TruffelPs Cafe, 


240. 242. 
138*312.316, 

7- 
^92. 294. 

61,62. 


Vane (Sir Henry), 402. 403. 

Vaugban's Cafe, 2 18. 220, 231. 

240, 24^ 

W. 
Wedderboum (Sir John), 22,245, 
WbUehread and Fenwici, 25, 28, 

Widdringlon (Lord)t 1$U 152, 
Wilkinfon'sCiSt, 26. 

Williams at the Suit of JVelU, i86, 
^/7/// (Francis), 241, 242* 

Winton (Lord), 232, 

Withypole (Sir William), 106, 


V. 

York (William), 


7^ 
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Accessaries. 


WHO are Acceflaries before the Faft, and by what 
Terms they are defcribed by Statutes. 121. 131. 
A Man procures a Felony to be done, he is an Acceffary 
before. 125. 126. 

And fo he is if he confents before-Kand, 126. 127. 

An Acceffarv cannot be tried without his own Con- 
fent, till the Principal is conviQed or outlawed ; unlefs 
they arie tried together. 343, 360. : 

A Man is indided as Acceffary to two, the Juty find 
hira Acceffary to oile. Judgment may pafs upon him. 

A Man is indiSed as Acceffary before th^ FaS and ac- 
quitted, he may be indiQed as Principal. 361. 

But if he be indided as Principal and acquitted, he 
cannot, according to fome Books, be indiSed as Accef- 
fary before the FaS. 361. 362. 

An Acceffary may be tried though the Principal (lands 
mute &c, or is admitted to Clergy or pardoned after 
ConviQion and before Attainder., 362. 364. 

How far an Acceffary may be permitted to fhew that 
the Principal is not guilty, or not guilty of that Species of 
Felony with which he is charged. 364. 368, 

A Man 


THE PRINCIPAL MATTERS. 

A lylan advifeth another to commit a Felony, who 
goes beyond the Terms of the Advice or varies from it 
in fome Circumftance, how far the Advifer'will be an- 
fwerable, 369-372. 

Receivers of ftolen Goods are made .AcceflTaries after 
theFaS. 373: 

Whether a Perfon may be profecuted ^s for a Mifde- 
meanour in receiving Aolen Go<Jds, if the Principal is 
amefnable to Juftice. 373. 374*. 

See Principals.' 

What AQions.'thiejr may maintain^ 185, 186^ 
May be puniflied as Traitors. Bid. ' 

See Allegiance. 


t ♦ — , 


Allegiance. , 

Allegiance due from' natural-born Sabjeflsispcrpctu-C 
^1 and unalienable. 7^ 55. ;6<k 183. r^* 

"Fi-om Aliens is local and temporary. 185, J86. 

Due to every King fit full ail3 peac^bte Poffefliori* 
184.1^8^397.460. 

♦.' • ' • -. 

' .. , Ambassadors; 

jHow. they ^e to he dealt with in Cafes, of Trcafotf 

and other capital Offences, 187. x 88. 

• •■--••• -■ ... .'... 

., , Arrest: .. 

An Officer having a Warrant to arreft for a Breach 
of the Peace may break op6n Doors. 136. 320. 
" TJnderwhatReffriaionsWindowsand poors may be 
broke open in Order to arreff. 319. 320. * • 

■, . . , .Arson. 

Committed hy Pcrfons having ai^ Intereft in the 
Houfe. 1 1 2.' 1 16. 

Oufted of Clergy at Common-Law according to fome 
learned Men. 192. 

The Grounds upon which it is oufied inquired into, 

333-334- 

Attainders and Attainted Prr^ons. 
Perfon attainted pleads that he is not the Perfon raen- 

D d ' tionecf 


A TABLE OF 

tioned in the Record or AS:bf Parliament^ a Venire mzj 
be awarded returnable Inftantefy and a Verdid agaln^ 
the Defendant on fuch Ifiue isconclufive. 41. — 43. 112. 

Whether a Perfon under an Attainder for Treafon or 
Felony may by Warrant from the Crown be executed 
in a Manner diflferent from the Judgment. 267. — 270. 

ASt of Parliament attainting a Man of Treafon re- 
moved by Certiorari into Chancery, and fent thence into 
B. R. by Mittimus, 47. — 50. 109 — 1 11. 

How far an attainted Perfon is liable to civil Suits, 
and how far under the Protection of the Law. 61. 63. 

Attainder inchoate at one Day and conapleated at a- 
nother> how it relafes to the firft Day. 8S» — 94. 

Burglary. 
Burglary In an Apartment in the African Houfe, it 
iQuft be laid to be the Manfion Houfe of the Company. 

38- 39- , 

Houfe quitted by the Owner Animo Reverfendi, or 

without fuch Intention. 76. 77. 

Entry as well as breaking niEceflary, but if any Part 
bf the Body be within the Houfe it is fufBcient. 107. 108. 

So on the Statutes of Edw. 6. and Eiiz. againit Houfe- 
breaking in the Day-time* 108; 

Whether it is Burglary to break Cupboards let into 
the WalUor other Fixtures of the like Kind. 108^. 109. 

Challenge. 
No peremptory Challenge on collateral Iflues. 42. 46. 
Peremptory Challenge of 35 in Petit Treafon. 106^ 
ro7. ^^6. 337. 

Clergy. 

Clergy in Treafon, 190.— 193. 

Oufted in Murder by what Statutes. 304. 

By 21 Jac. J. r. 6. Women for Larceny to the Value 
^f 10/. are put upon the fame Foot as Men. 305. 306. 

By 3'. fV* Mi c. 9. Women for all Clergyable Felonies 
are put upon the fame Foot as Men. 306. 

By 5. Anna c.,6. The Ceremony of Reading is abo^ 
Eflied. 306,. 

Whether 
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Whether Perfons prefent aiding and abetting are oiif- 
ted of Clergy by Statutes which exprefly take away 
Clergy only from the a£tual Perpetrators. 355.360.' 

Acceffaries after the Faft in Horfe-ftealing areoufted 
of Clergy by 31. Eltz. c. 12. 372. 

But a Perfon receiving a ftolen Horfeis not oufted by 
that Aa. 373. 

Confession. 
Whether a Confeffion after the Faft proved by two 
Witnefles be fufficient to convift of High Treafon with- 
in the 7. W, 3. 10. II. 240. — ^^244. 

Council. 

Allowed upon collateral Iffues. 42. 46. 56. 232. 

By 7. JV, "3. Prifoners for Treafons within that AS: 
are allowed Council to condud their whole Defence. 228. 
331. 

Not allowed at Common-Law upon the Iflue of guilty 
or not guilty in qapilal Cafes, except upon Points of 
Law. 231. 232. 

Allpwed upon Impeachments by 20. Geo. 2. 232. 

Deodands. 
Founded in Superftition and Ignorance. 265. 266. 
Not much countenanced in Wejlminfier-Hall. 2£6» 
267. 

Upon what Principle they became due. 287. 288. 

Evidence. 
If a Sheriff or his Officer be killed in executing a Ca^ 
fa„ Ft, fa, Sic, it will be fufficient on an Indiftment for 
Murder to produce the Writ and Warrant. 311. 312. 
See Overt-Acts and Witnesses. 

Force. 
What Degrees. of Force excufe the joining or affifting 
Rebels or Enemies. 13. 14. 216. 217. 

Forfeiture. ^ 

How far Eflates Tailzee in Scotland afFeSed with Pro- 
hibitive, irritant and refolutive Claufes are fubjefl: to 
Forfeitures. 95, — 104. 

D d a Lands 
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Lands are forfeited for HighTreafon though Cornip« 
tion of Blood is faved by Statute. 222. 223. 

Flight upon a Charge of Felony induceth a Forfehure 
of Goods. <2 7 2. 286. 

Whether a Forfeiture of Goods Was incurred at Com- 
nton-Law in Cafes of Homicide fe defendendo ov per In^ 
fortunium, 286.-287. 

Forgery. 

Forgery in the Name of a Perfon who never ezified. 
116. 119. 

Forgery of an Order or Requeft for the Delivery of 
Goods> of which the Perfon fuppofed to fend the Order 
neither hath nor claims any difpofing Power. 1 19. — lai. 

Homicide. 

The old Writers on Homicide to be read with great 
Caution. 131. 132. 

Homicide occasioned hy Accident which human Pru- 
dence could not forefee or prevent. See Difc. IL c. i. 
per tot. 

Homicide founded in Juftice. See Diic. II. c« 2. per^ 
tot. 

Homicide y^ ti fua defendendo juflifiable and innocent. 
273.-275. 

. Homicide .y> defendendo ^ in a fudden caful^l affray Iiare- 
ly excufeable. 273. 278. 

• . . ^ ■ 

Indictment. 

In Iffdidments for levying War the Day is not nccef- 
fary to be. laid with Precifion. 8. 9. . 
. Not neceflary to fet forth in the Indidjsient that the 
Prifqnecs are in Cuftody. 12. 

Copy of an Indidment for High Trcafon with the 
Caption delivered after the Bill found 5 Days before Ar- 
raignment> both Days exclufive. i. 2. 228. — 230. 

Copy of the Indi3ment not grant^ at Common-Law. 
228. 229. 

Another Indidment depending not pleadable to a fe- 
cond. 105. io6. 

But the former may be qua(hed. \o6. 

How an indidment fgr High Treafon againft an Alien 
ought to charge the Breach of Allegiax|ce« 186. 187. 

> India- 
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Indidment for compaffing the King's Death muft 
purfue the Words of the Statute. 193. 194. 

In fiich Indidment an Qvert-Ad muft be laid and 
proved. 194. 

And fo aifo in an Indifl'ment for levying War or ad« 
lieringto the King's Enemies. 194. 220. 

In an Indidment for Murder the Word Murdravit ic 
abfolutely neceflary. 304. 305. 

IndiSment that A. gave the mortal Stroke and that B. 
and C were prefent; Evidence that B. gave the Stroke 
and that A, and C were prefent maintains the Indid* 
ment. 3S'- 

Infants. 
How far they are liable to capital Puniihments. 7o*— 73* 

tuRORS. 

What a good Qualification of a Juror in Trials for 
High Treafon. 7. 

Juror withdrawn in Capital Cafes. 16.' — ^39. 76. 328^ 

The Province of the Jury in Trials for Murder. 255. 
is 6. 

What Verdia the Jury may give in Cafes of juftifia* 
^!e and excuf^ble Homicide. See Difc. II. c. 4. per tot. 

Larc£nt, 

Perfon conviaed of receiving ftolen Goods knowingly 
cannot be tranfported, if the Principal be conviSed of 
Petit Larceny only. 73. , 

£(r^tial to Larceny and Robbery that the Goods be 
taken againft the Will of the Owner. 123. " 

If the Owner takes his own Goods from his Bailee 
Animo furandiy he will be guilty of Larceny* 123. 124. 

It is not Larceny to fteat Fifli in a Pondj unlefs under 
fpbcial Circumft^nce?. 366, 

LwAiTATtoiir. 
By 7, jr. 3. Profecutions for Treafon or Mifpriiioa 
within that A3 itre to be commeticed within 3 Years, 

Cafes of Al&Sination excepted, ^49* ' 

This Limitation extended to Scotiandbj T.Anna. 249. 
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Malice. 
CoIle£led from Circumllances of Deliberation or ( 
tlty, 138. 291. 292. 
What the legal Notion of Malice. 256. 257. 
Malice Egreditur Perfonam. 261. 262. 352, 371. 


Manslaughter. 

Sec Difc. II. c. 5. 6. 7. per hi. 

Homicide committed in Profccution of an unlawful, 
but not felonious Intenii<»i. 258. 261. 

Death enfuing from Anions lawful or innocent but 
done without proper Caution. 262. — 263. 

A Man upn flight provocation ftrikes another, and 
unluckily, and againfl bis Intention he kills. 290. 291. 
294. 295. 

But if he makes Ufe of a deadly Weapon or othermfe 
manifells an intention to kill, it will be Murder. 291 . 
Sec Murder. 

Mariners. 
Whether Mariners can be legally imprelTcd into the 
Service of the Crown. 157. — 179. 

Misnomer. 
Mifnomer or incompleat Defcription of Perfons made 
the ObjeSs of AQs of Attainder or Afis of inflidhis 
Pains and Penalties. 79. 88. - 

Murder. 

See Difc. II. c. 8. per tot. 

What Judgment to be given in Murder by 25. Get. 
2. 107. 

Whether taking away the Life of an innocent Man by 
Perjury in a Courfe of legal Proceeding amounis to 
Murder. 131, rja. 

A ProvocationfoughtonthePartof the Slayer a^ra- 
vates the Offence. I ■^7.. — 135, 

If an Officer be killed in the Execution of a Warrant 
for a Breach of the Peace, it will be Murder though the 
Warrant be obtained b; undue Means. i35.'~-'i38. 

Officers 


; 
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OiEcers killed in the Execution of their Offices. 270. 
308. — 312. 318. 321. 

In a Charge of Murder, the FaS of killing being 
proved, Cvrcumftances of Excufe or Alleviation muft be 
proved by the Prifoncr. 255. 
I Homicide committed in Profecution of a felonious In- 

f tent is Murder. 258. 

L Or in doing an Aftion unlawful in itYelf with a mif- 

f chievous Intention. 261. 

I Death cnfuing from undue Correflilon by Parents or 

j Matters will be Murder or Manflaughter according to 

' Circumftances. 262. 
^ Death happening in a Duel by Appointment is Mur- 

der. 297. 

Death occafioned by Duref^ of Imprifonment is Mur- 
der. 321. 322. 

Of the Diftinaiori between Murder and Manflaugh- 
ter. 302.— 304. 

See Manslaughter and Malice* 

Overt-Acts. 

One Overt- Aft proved fufficiejit to conviS. 194. 

Overt-AQs falling under one Branch of the Statute 
may be laid as Overt -AQs of a different Species. 197. 

Overt-ASs not laid tending direSly to the Proof of 
Overt-ASs laid may be given in Evidence. 9. 10. 22. 
245. 246. 

Writings of a treafonable Kind under proper Limita- 
tions are Overt-AQs. 198. 199. 

And fo are Words. 200. — ^20 7. 

Outlawry. 

Outlawry In Treafoji, bow purged 1)y a Surrender 
within thle Year. 46. 

The Attainder relates to the Day laid in the Indift- 
ment ; but pending the Procefs of Outlawry the Party 
is capable to taking by Defcent for the Benefit of the 
Crown. 93. 94. 

Panel. 
Called over ^nd Defaulters marked before thcPrifoner 
* was put upon his Challenges. 7, 
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New Panel ordered Ore tenus for Default of Jurors, 
63.64. 

By 7. W^ 3. a Copy of the Panel is to be delivered to 
the Prifoners two Days before the Trial, both Days ex- 
clufive. 228. — 230. 

Copy of the Panel not granted at Common-Law in 
capital Cafes. 228. 

Parixo'^* 

Pardons by Statute, how taken Adyantage of. 43.-:— 45. 

An Aft of general Pardon with an Exception of Mur- 
der is pafled between the Strode and Death, what %&& 
it will have. 65. — 67. 

Peers. 

Peer conviSed of ^urder is within tjie 25. G«. 2. fo 
^11 Intents is a Commdner. 139. 

The Office and Duty of the High Steward in the 
Trial of a Peer in the Court of the High Steward. 142. 

And in theCourt of t^e Peers in Parliament. 143; — 153* 

Principals. . 

In High Treafon all the Partlcipes Criminis arc Prin- 
cipals. 213. 

• But if a Man advifeth another to commit High Trea- 
fon,' not within the Branch of tlie Statute concerning 
compafling the Death of the King, &c. he ought not to 
be tried before the ConviQion or Outlawry of him who 
committed the Faflr. 341. — 347.' ' ' 
. So if a Man harbours or refcues a Traitor, ht fliall 
not be arraigned 'till the Principsil Offender is convided 
br outlawed. Ihid. ^ ^ ^ — 

If a Man be prefent at a Felony aiding apd ^betting^ 
he is a Principal. 347.— .349. ^ . 
'.Though antiently he was confidered only ^ an Accef- 
lafy at the Faa. 347. 348. 

In fome Cafes a Man is a Principal though abfent* 

349- 

An aSual immediate Prefence not neceflary to make 

a Man a principal Felon. ,349« 3S0. 

\i Murder be cOmii^ittea in Prof^Utibh of iH llflrfaw- 


. * 
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t 

ful Purpofe, every Man in the Eye of the Law prefi^nt 
will be a Principal. 351. — 354. 

See Acc£$sARi£s. 

ROBPERY. 

Whether in Rgbbery the putting the Perfon aQually 
in' Fear be a neceffary Ingredient; ia8. 129. 

See Larceny. 

Statutes. 
The Statute of Gloucefter 6, EJw, j. c. 9..confidereA 
5183.— 285. ' 

25. H, 8. c. 3. is not revived m toto by 5. 6. Edw. 6. c. 

10. 330.— 335- ' . 

I. Edw, 6. c. 12. S. 10. 13. concerning Poifoning, the 
true Grounds of thofe Claufes. 68. — 70. 

I. Jac. r. c, 8. -The Statute of Stabbing, confidered. 
See Difc, IL c. 6. per tot, 

7. IV. 3. c. 3. for regulating Trials in Cafes of High 
Treafon, treated on. See Dilc. I. c, 3.' per tot. 

What Treafons are within the AS. 22a. — 227. 

10. II. W. 3. c. 23. touching Shop-lifting. 77. — 79. 

5. Anrue c. 8. for the Union of England and Scotland 
pleaded. 15, — 21. 

7. Annac. 21. S. II. confidered. 249. — 251. 

19. Geo. 2. c. 34. touching Smuglers, Proceedings on 
it. 51.— 58. 

Substitutions. 
In Scotch Settlements are in Nature of our Remainders. 
102. 103. ^ 

Surrender at Discretion. 
What the Military Men mean by it. 8. 

Torture. 
Not allowed by the Common-Law, and cannot bt 
legally ufed. 244* 

Treason (High.) 
Comp^fling the King's Death. See Difc. I. c. i. per 
ht. 

Meeting 


A TABLE OF 

Meeting and confulting hour to kill the King is to 
Oven- Aft of Compafling. 195. 

Or how to depoie or imprifon him, or to get hisPer- 
fon into the Power of the Confpirators. 195. 196. 

Inciting Foreigners to invade the Kingdom is anOvert- 
Aft of Compafling. 196.^ 

Going into a Foreigii Country for that End is anOvert* 
AS. 196. 197. 

Levying War is an Overt-AS of Compafling, and 
under Some Limitations confpiring to levy War. 197. 

213- . . . • 

So IS adhering to the King's Enemies. 197. 2; 7. 218. 

Levying War and adhering to the King's Enemies. 
See Difc. I. c. 2. per tot, ^ 

Military Weapons not neceflary to make an Infurrec- 
tion amount to levying War. 208. 

AflTemblies upon private Quarrels do not amount to 
levying War. 208. 209. 

Nor do RiAngs for cffe^ing Purpofes of a private Na- 
ture. 210. 

But Infurreftions for Purpofes of a public and general 
Concern do. 210. — 216. 

It is a War levied though no Adion enfues. 218. 

Attacking the King's Forces is levying War. 219. 

And holding a Caftle or Fort againft' the King. 219. 

Furnifliing an Enemy with Money &c, or fending Mo- 
ney, Intelligence &c, though the Money or Intelligenee 
(hould be intercepted, will amount to adhering. 217.218. 

Cruizing on the King's Subjeds under a Commiflioa 
from a Power at War with us is adhering. 218. 

Who are Enemies. 219. 220.- 

Treason (Petit.) 
Is within the 25. Geo. 2. for preventing Murder. 107. 
Intitled to the benefit of i.Edw. 6. c. 12. S. 22. 5. 6. 
EJw. 6. c. U.S. 12. and i. 2. P. and M. c. 10. 227. 
An Appeal of Death will lie in Cafe of Petit Treaibn. 

3^3- 

Defendant ftands Mute &c, he fball fufiFer the Pain 

fort £*f dure. 324. 

A Pardon of Murder pardons Petit Treafon. 324* 

- * 

A Peribi 
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A Perfon guilty of Petit Treafon may be indiSed of 
Murder. 325. — 328. 

A Perfon indided of Petit Treafon may be found guil- 
ty of Murder. 328. 

A Wife or Servant joining with a Stranger in the 
Murder may be ihdided in the fame Indi6bment. 329. 

Auterfoits acquit or attaint of Petit Treafon or Murder 
a good Bar to an IndiSment for the other. 329. 

Petit Treafon is oufied of Clergy by the i. Ed» 6. c. 
12. under the Denomination of Murder. 107. 329. 330. 

Petit Treafon and Murder the fame Offence differing 
only in Degree. 336. 

Though the Law makes a Difference with Regard to 
the Trial. 336.337. 

Trial. 
Poftponed at the Prayer of the Prifoners upon Affida- 
vits of the Abfence of WitneflTes. 2. 3. 
Refufed to be poftponed uponfpecialCircumftances.41. 

Witnesses. 

By 7. ?J^- 3. the Prifoner is to have Procefs to compel 
his Witneffes to appear. ^28. 

And his Witneffes are to be upon Oath. 231. 

What Number of Witneffes neceffary in Treafon. 232- 
—239. 

One Witnefs fufficient in collateral Fafls. 240. 242. 

Words. 
(The Expojition of tbem,) 
The Word near in Statutes, how to be.,.underftood 

57-58. 

Chance 'Medley, the true Notion of it. 275. 276. 

Murdrum often fignifies an Amerciament antiently ex- 

aSed. 281. 282. 

Forcia, the true Senfe of it. 347. 348. 


THE END. 


LAW BOOKS Jull puHiflierf by Sarah Cotter, 

in Skinfier-Roiv. 

ATK YNS's Reports of Cafes Argned and Deter- 
mined in the High Court of Chancery in the 
'1 ime of Lord Chancellor {lardwicke> il 4s od 

Cunningham's New and Complete Law Diaionary, 
Or, General Abridgment of the Law ; on a more ex- 
tenfive Plan than any Law Diaionary hitherto publifli- 
ti : conrainirig not only the Explanation of the Terms', 
but alfo the Law itfelf, both with Regard to Tfieory and 
Praftice. Very ufeful to Barrifters* Jdffice? of the 
Peace, Attornies, SoUicitots, &c. 2 Vols. 

Reports of Adjudged Cafes, In the Courts of Chan« 
eery, King's-Bench, Common Pleas and Exchequer, 
from Trinity Term, in the fecond Year of King George 
the firft,. to Trinity Terni in the twenty-firft Year of 
Iting George the fiscond. Taken and coIleSed by the 
Right Honourable Sir John Strange, Knt. Lat^ Mafler 
of the Rplls, in two vols^ 2 < ^ 

The Law of Evidence : with all the orrgtnal Refe- 
rences carefully corhp'ared ; 16 which are added, a great 
Number pf new References from the beft AuthoritieSf 
with a complete Table to the whole. Wrote by the late 
learned Lord Chief Baron Gilbert, in one Vol. Quarto, 
055 

A Treatife of Comrhbn Recoveries. Thdr Nature 
ind Ufe ; to ^vhich is added, iha Oafe df Page and Hay- 
ward, more fujly reported than in any Book extant; and 
alfo, a Cafe between the J^arl of IJerbj> and the Coheirs 
of his eldett Brother,' with Pifecedents for amendmg Re- 
coveries. And 9 complete Table to the whole. By N. 
Piggot, late a Barriftcf of thfe Inner Tcniplej O 4 4 

The Clerk's Magazine, or Law-Repofitory; contain- 
ing a Variety of the moft iifeful Precedents of Articles 
of Agreements, Bonds, Bills, Ileieafes, Letters and War- 
rants of Attorney, Awards, Bills of Sale, Gifts, Grants, 
Leafes, Ailignments, Mortgages, Judgments, Surrenders, 

Jointures, Covenants^ Copartnerihips^ Chapter-parties, 
Letters 
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Letters of Licence, Compofitions, Conveyances, Parti- 
tion Wills, and all other Inftruments that relate to the 
Public Bufinefs. With ncceffary DireSions for making 
piftrefles for Rent, &c. as the Law between Landlord 
and Tenant now ftands. To which are added, the 
DoQrine of Fines and Recoveries, in their Forms, to- 
gether with thofe of Common Writs, Affidavits, Me-* 
xnoTials for regiflring Deeds, and Alignments of Judg-^ 
ment, purfuant to the feveral A£ts of Parliament made 
in Ireland ; as alfo a choice CoUeftion of Declarations 
in thie King's Btnch, ConuQon Pleas, and Excheqi^er^ 
&<?. , 2 8h, 

The Clerjk's Inftrufikor in the Ecclefiafllcal Courts : 
confining of a Variety of the beft Precedents In Englifli, 
flow made ufe of in the Pra£lice of the, Civil Law. To- 
gether with feveral adju()ged Cafes, Letters of Indudiora 
into a living, &c. Alfo a Treatife concerning Pluralities, 
th« DifpenJation of them* according to the Statute of 21 
Hen. 8. and of Retainder of Chaplains. Publiflied for the 
Stuijents and Pra£tioners in the Ecclefiaflical Courts, as 
alio for, Clergy-men, Ajttornies apd otliers who would b^ 
acquainted with the Method of t'riceeding therein^ 
By a, Gentleman of Do^rs Cqnfppns, O 3 3 

The Law Replevins, with a great Number of new Re- 
ferences to the bed Authorities, nowfirA pubjilhed, from 
original Manufcripts, with a complete Index and Table of 
Contents wrote by the Lord Chief Baron G liberty 044 

Reports, of Cafes and Matters in Law, refolved and 
adjudged. in tl^e JSatvss Cpurts in Ireland; collected and 
digefted by Sir John Uavies, Knight, the King's Attorney 
General in that King()om. Now grit tran0a:ted into 
Engii^. <^ 4 4 

N. B. The Reports of that efnint^nt Lawyer Sir John 
P^avxes, having been well received in Weilminiler4iallf 
apdcpntaining many curious Points relative to the Laws, 
Hiftory, arjcf Antiquities pf this Kingdom^ it is l?opecf^ 
^hat a Tranflation of them, out of the Jargon in which 
ihey have hitherto appeared, may not be unacceptable^ 

'as 
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as well to the Gentlemen of the Profeflion^ as to othen> 
curious in fuch Matters. 

Gilbert's Treatife of Tenures. Containing the Ori- 
ginal , Nature, Ufe and EfFeft of Feudal or Common 
Law Tenures, with a complete Table. ^ 3 3 

The AccomplifliM PraSifer in the High Court of 
Chancery. Shewinj^ the whole Method of Proceedings 
according to the preient Praftice, Power and Jurifdidion 
of the Chancery, both as a Court of Law and Equity ; 
the Office ot the Lord Chancellor, Matter of the Rolls, 
and the Reft of the Officers ; alfo, the beft Forms and 
Precedents of Bills, Anfwers, Pleas, Demurrers, Writs, 
Commiffions, Interrogations, Affidavits, Petitions and 
Orders ; together with a Lift of the Officers and their 
Fees: Likewife other Matters ufeful for PraSifers. 
The fourth Edition, affiftcd by the help of a Manufcript, 
by a late Learned Hand, with all the Praftice enlarged 
under every Head, and an Addition of Precedents upon a 
Commiffion of Lunacy.^ By Jofeph Harrifon, of Lin- 
colnVInn, Efq; in two Volumes, —- — o lo 'lo 

Howard's Rules and Pradice of the Law Side of the 
Exchequer, 2 vols. 0124 

Howard's Rules and Pradice of the Equity Side of the 
Exchequer, 2 vols. o 12 4 

Horfman's Conveyancing, 4 large vols. i 6 

Stubbs's Crown Circuit Companion, containing the 
PraSice of the Affizes on the Crown- Side, and of the 
Court of General and General Quarter Seftions of the 
Peace : wherein (among other Things incident to the 
PraSice of the Crown Law) is included, A Colledion 
of ufeful and modern Precedents of Indi3ments in Cri- 
minal Cafes ; as well at Common Law, as thofe created 
by Statute. Under all which Precedents, fo much of 
the Common and Statute Law is fet forth, as tothe Of- 
fences ; The OfiFenders Punifliment, and in what Cafes 
Felons are to have^ or not to have the Bene6t of Cler- 

S7i 
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gy ; with References to the printed Authorities. The 
fourth Edition, to which is added, the Clerk of Affize*« 
Circuit Companion, alfo many new Precedents of In- 
diSments, and the Law continued down to the Prefent 

Time, ^ 5 5 

« 

Bunbury^s Reports of Cafes in the Exchequer, from the 
beginning of the Reign of King George the firft, ta 
the fourteenth Year of the Reign of King Ge9rge ths 
fecond. • — — — : — o i8 5 

A Genera! Hiftory of Feudal Property in Great-Bri' 
tain, under the following Heads, ift, Hiftory of the In- 
trodu3ion of the Feudal Syftem into Qreat-Britain^ 2d, 
Hiftory of Tenures, 3d, Hiftory of the Alienation of 
-Land Property, 4th, Hiftory of Entails, 5th, Hiftory 
erf the Laws of Succeflion or Defcent, 6thi Hiftory of 
the Forms of Conveyance, 7th, Hiftory of JurifdiQion 
and the Forms of Procedure in Courts, 8th, Hiftory oF 
the Coriftitution of Parliament. Dedicated to the Ho- 
nourable Henfy Home, Lord Kaims, by John Dalrym- 
ple, Efq; OftavO', ' -— -- ■* ' ■■ O 4 lo^ 

Thfe Security of Englifiimen's Lives, or the Truft, 
Power, and Duty of Grand Juries of England explain-* 
€&, according to the Fundamentals of the Englifti Go- 
vernment, and the Declaration of the fame made in Par- 
liaiment by matiy Statutes. Firft Printed in the Year^ 
1681. Written by the Right Honourable John Lord 
Somers, Baron ot Evefliam, and Lord High Chancellor 
of England, o i i 

' t^ This excellent Traft has fof many Years been 
very fcarce, although feveral times ftrongly recommend- 
ed by the beft Writers on the Englifti Conftitution, and 
in particular by the Learned and able Author of the 
Letter upon Libels and Warrants, &c. As that Inge- 
nious Work treats fo fully upon the Rights and Privjle- 
ges of Petit and Special Juries, this admired performance 
on the Subje6k of Grand Juries is thought to be its pro- . 

per companion. 

« 
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. Two Treatifes of Government, in the Former, the 
Principles and Foundation of Sir Robert Film^' and his 
followers are detefted and overthrown. The Latter it 
an Eflay concerning the true Qriginal'^^nt and End 
of Civil Government. . By JoHji Locke j 033 

Dedicated to the King, Elements of Cf iticifai> by the 
Honourable Henry Home, Lord Kaims, 2 vo(l. 066 

N. B. This Work treats of the fine* Arts, and at- 
tempts to form a Standard of Tafte, by unfolding thofe 
Principles that ought to govern the Taftc of every In- 
dividual. 

Bijrke^s Philofophical. Enquiry into.the Origin of oaf 
Ideas of the Sublinqie and Beautiful. The fourth Edi^ 
tion, with an Introdudory Difcoiirie concerping Tafte, 
and feveral other Additions; To which is added> a Vin- 
dication of Natural 3ociety, after th<^ Manner of a late 
Noble Writer j by the fanie Author. — o 33 

Webb on the Beauties of Poetry and Painting and an 
-Enquiry into the merits of the moft Celebrated Painters 
Antietit i^nd Ajlodern^ z 8^ 


Voltaire's U^ivef fal Hiftoiy> 4 Vols, 


6 10 id 


The Life bf\ the Revjcrend Jonat;han Swift, Dean of 
Saint Patrick's Dublin. By John HawkfWorth, Author 
of the Adventurer^ 6 i 7 4 

The Hiiftory of the Retgh of theEihperor Charles the 
5th, with a view of the Progrefs of Society in Europe^ 
from the fubveiiipn of the Roman E^ipire^ to the begin- 
ning of the 1 6th Century, 3 Vols. 16 3 

Mr A Great Variety of Approved Law-Books.— 
Books in moft Languages and r acuhies, and Stationary 
Ware of all Kinds, fold by SArah Cotter, at her 
Shop under Dick's CoflFee-houfe in Skinner-Row ; by 
whom all Manner of Printing Work is doiit# wi^ Ac- 
curaey and Expedition^ 
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